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At the annual meeting of the Massachusetts Bar 
Association in Boston on December 7th, 1918, the 
following address was delivered by Arthur Lord, Esq., 
President of the association. 



THE PRESIDENT'S ADDRESS. 
The Representative Town Meeting in Massachusetts. 

I have selected as the subject of my address ''The Repre- 
sentative Town Meeting in Massachusetts under the Constitu- 
tion and the Recent Advisory Opinion of the Supreme Ju- 
dicial Court, Reported in 229 Mass. 601." 

I advisedly used the term ''Representative Town Meeting" 
rather than "Limited Town Meeting," as it is sometimes 
called, for its distinctive feature is that of representation. 
In its operation it slightly limits, if at all, the number of per- 
sons who usually take part in the deliberations of the town 
meeting. In practise it will be found that the entire commu- 
nity is better represented by a town meeting whose members 
are elected by the qualified voters, representing all sections 
and occupations in the town, than by the relatively few who 
by reason of interest or because of leisure attend the delibera- 
tive meetings of the town. 

A word at the outset as to the origin of these New England 
towns, a subject which has attracted so much intelligent and 
learned discussion and which the limits of this address make 
it impracticable for me to consider in detail. Briefly stated 

(49) 
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the three theories in respect to the origin of the New Eng- 
land town are as follows : 

First, That it was native to the soil, planted by English 
emigrants, with the instincts, traditions, and methods of their 
race, but controlled neverthd'less by charters, patents, or 
royal commissions under conditions of situation and environ- 
ment utterly unlike those which surrounded the emigrant in 
his English home. 

Second, That they were copies of English prototypes, as 
those were of German, and they of those remote regions in- 
habited by the Ar^dn race, and that certain resemblances 
common to all are specific and conscious imitations rather than 
those forms and modes of actions which have arisen spon- 
taneously in all ages and ever^^where when men gather in 
bodies as village communities or as organized municipalities; 
and 

Third, The theory that the New England towns are essen- 
tially reproductions of the English parish and their proced- 
ure that of the English vestry. ^ 

After such consideration of the question and examination of 
authorities as I have been able to give it, I find myself led to 
adopt the first theory, namely, that these New England towns 
are in a fair sense of tha word native to the soil, adapted from 
the beginning to the conditions and limitations which sur- 
rounded the English emigrant, and on the whole, meeting or 
anticipating every present and changing need, containing 
within themselves the possibilities of expansion, marked by 
numerous changes in officials, methods and purposes, deal- 
ing with great questions of public policy, matters of defence, 
relations to the outside world, and gradually narrowing till, 
as we find them at present, mainly devoted to questions purely 
local. 

The beginning and development of a Massachusetts town 
is clearly stated in the Opinion of Gray, C.J., in Hill v, Bos- 
ton, 122 Mass., pp. 344-349 : 

**At the first settlement of the Colony, towns consisted 
of clusters of inhabitants dwelling near each other, which, 



1 See Genesis of the Massachusetts Town and the Development of Town 
Meeting Government, C. F. Adams. Mass. Hist. Soc. Proceedings, Second 
Series, Vol. 7. pp. 174-211 ; and in the same volume Letter from Abner C. 
Goodell, pp. 211-214 ; and statements by Mellen Chamberlain, pp. 214-242, 
nnd by Edward Channing, pp. 242-263, and authorities cited. 



Digitized by VjOOQ IC 



51 



by the effect of legislative act, designating them by name 
and conferring upon them the powers of managing their 
own prudential affairs, electing representatives and town 
officers, making by-laws, and disposing, subject to the 
paramount control of the Legislature, of unoccupied 
lands within their territory, became in effect municipal 
or quasi corporations, without any formal act of incor- 
poration. ' ' 

The earlier towns in the Commonwealth appear not to have 
been originally incorporated. There were no distinctive town 
records in Plymouth until 1636, and the first reference to the 
Town of Plymouth was in that Court Order of 1633 which or- 
dered the ' ^ Chief government tied to the Town of Plymouth. ' ' 
So in the Colony of the Massachusetts Bay, we find the first 
reference to the town in the Order of the Court of Assistants, 
held on the 22d of March, 1630, at Boston, which declared 
that— 

^* Every town within this patent shall, before the fifth 
of April next, take especial care that every person within 
their town (except ministers and magistrates) as well' 
as servants, shall be furnished with good and sufficient 
arms. ' ' 

But it is a mistake to assume that these towns were never in- 
corporated by law. In a letter of Governor Hutchinson to 
Colonel Williams, dated April 7, 1773,^ Gov. Hutchinson says : 

**By a law made soon after our own charter and un- 
fortunately allowed by the Crown, every town is a dis- 
tinct corporation, and although their powers are limited 
to matters of public concernment to the town yet when 
the inhabitants are once assembled they take upon them- 
selves all matters of government." 

The act passed in 1694 (1 Province Laws 182) which made the 
town a corporation in law as well as in fact is probably here 
referred to by Governor Hutchinson. But **Soon after the 
adoption of the constitution of the commonwealth it was for 



2 Pee also letter from Hutchinson to General Gage of March 7, 1778, 
reported in Vol. 2, p. 57, of the Life of Samuel Adams by Wells. • 
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the first time expressly enacted 'that the inhabitants of every 
town within this government are hereby declared to be a 
body politic and corporate/ St. 1785, c. 75, section 8/* (Hill 
V. Boston, 122 Mass. 344.) / 

The titles and duties of many of the officers which the town 
from the beginning to a period long after the Revolution 
preserved, have now materially changed or become practi- 
cally obsolete. The tithing man, field driver, fence viewer, 
hog reeve, are almost forgotten. We have sewer commissioners 
and water commissioners and park commissioners, of whose 
offices and duties the founders of the New England town had 
never dreamed. 

Through the Colonial and Provincial days the little towns 
grew and multiplied, were united and divided, and differed 
slightly in character and form as the century passed by. 

Then follows the period of the Revolution. The authority 
of the Royal Governor is no longer admitted. The provisions 
of the Royal Charter are disregarded. The Provincial Legis- 
lature ends, the Provincial Courts are closed. The Provin- 
cial Congress was a temporary expedient and the first act 
• passed by the General Court confirmed all the resolutions and 
transactions of the Provincial Congresses from October 4, 
1774, to July 20, 1775, as ''lawful and of as much force as if 
they had been passed or sanctioned by any assembly or gen- 
eral court. ^ 

The Massachusetts Assembly, pursuant to the Act of May 
5, 1777, resolved itself into a constitutional convention and 
having effected an organization, proceeded at once to the ap- 
pointment of a special committee on the Constitution.* The 
constitution which it framed was rejected, largely because 
it contained no bill of rights which declared and secured the 
rights of the individual against the state, of the week against 
the powerful, of the few against the many. 

The Constitution of 1780, which avoided the criticisms 
which were directed against the constitution first proposed 
and which was submitted to the vote of the people by a con- 
vention of delegates summoned for that purpose, was ac- 
cepted. The sixth chapter of the Frame of Government, ar- 
ticle 6, declared its respect for the ancient laws of the Pro- 



« Gushing, History of the Transition, p. 179. 
< Gushing, p. 207. 
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vincial days, with which the members of the convention and 
the people had been familiar, and in terms provided that — 

**A11 the laws which have heretofore been adopted, 
used and approved in the province, colony or state of 
Massachusetts Bay and usually practised on in the courts 
of law, shall still remain and be in full force until altered 
or repealed by the Legislature, such parts only excepted 
as are repugnant to the rights and liberties contained in 
this constitution." 

With the peace of 1783 the attention of the people is again 
directed to a more efficient management of their local affairs. 
It had become evident to some, at least, that the population of 
the Town of Boston was too large to permit of an orderly 
town, meeting if the qualified voters took sufficient interest 
in the town affairs to attend. In May, 1784, a Committee of 
Thirteen was appointed to 

** consider the expediency of applying to the General 
Court for an act to form the Town of Boston into an in- 
corporated city and to report a plan of alterations in the 
present government of the police, if such be deemed 
eligible.^ 

The committee reported two plans of city government to the 
town meeting. Without debate the Town determined that it 
was inexpedient to make any alterations in the present form 
of town government. 

The following year, in November, 1785, a committee was 
chosen **to state the defects of the present constitution of 
the Town and to report how far th^ same may be remedied 
without an act of incorporation, ' ' and that committee reported 
**that they do not report any defects in the Constitution," 
and the report, after debate, was accepted.^ 

In December, 1791, the agitation for a new form of gov- 
ernment was renewed and a committee was appointed, which 
reported a system providing, inter alia, that the Town be 
divided into nine wards and each ward to elect two men re- 
siding in the ward, who with the selectmen should constitute 

*Quincy, Municipal History of Boston, p. 23. 
•Qulncy, Municipal History of Boston, p. 24. 
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a Town Council and possess the powers enumerated in the 
plan. Although this committee was a distinctively represen- 
tative committee of twenty-one members, its report was re- 
jected by a vote of 701 to Sl?.*^ 

In January, 1804, another committee of twenty-four per- 
sons equally selected from the two political parties, with in- 
structions to ' * consider and report any alteration in the Town 
government if deemed expedient, '* reported in favor of a 
Town Council, to be constituted of the Selectmen chosen by 
the citizens in town meeting, and of two delegates from each 
ward, chosen in ward meetings. By this Town Council an 
Intendant and all other town officers were to be chosen, ex- 
cept the town clerk, the overseers of the poor, board of health, 
fire wards, school committee, and assessors, all of whom were 
to be chosen by the inhabitant in town meeting. That report 
met with the fate of reports of preceding committees and was 
negatived by a large majority.^ 

In 1815 another committee was appointed, formed of two 
individuals elected by each ward, to consider the expediency 
of a change of government. The report of the Committeee of 
Twenty-two made to the inhabitants of the Town of Boston 
on Monday, October 16, 1815, and which reported a '*bill 
for the government of the Town and City of Boston," in 
terms providing 

* ^ that the selectmen of the Town annually chosen accord- 
ing to law, together with twenty-four delegates and one 
Intendant, to be chosen as hereafter directed, shall be a 
body corporate and politic with power in behalf of the 
inhabitants of the Town of Boston to sue and be sued, to 
plead and be impleaded, to make use of a common seal, 
and the same to alter or change at pleasure, and shall be 
known by the title and stile of the Intendant and Mu- 
nicipality of the Town and City of Boston." 

The delegates were elected by the qualified voters who met in 
their respective wards and chose by ballots two persons, free- 
holders in said town and resident in the ward from which they 
shall be chosen. By section 9 of the Bill it was further en- 
acted that — 

T Quincy, Municipal History of Boston, p. 25. 
8 Quincy, Municipal History of Boston, pp." 25-26. 
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**The municipality shall annually choose all officers 
now chosen by the town, the selectmen, overseers of the 
poor, school committee, town clerk, fire wards, boards of 
health, assessors and assistant assessors, who shall con- 
tinue to be chosen as heretofore.'' 

It is apparent that under this Act the chosen delegates were 
given not only the powers granted under the limited town 
meeting bill but also upon them was imposed the duty of 
choosing the town officers. 

The constitutional difficulties under the plan proposed were 
considered by the committee in their report, in which they 
say: 

''The result of the opinion of your committee not to 
supersede any of the existing Boards has been strength- 
ened by the consideration that a Board of Selectmen is 
rendered necessary by the letter of the Constitution in 
every town in this commonwealth. Indeed the very name 
of town, associated with certain municipal proceedings, 
is also rendered necessary by the terms of that instru- 
ment. So that the continuance of that board with its 
present name and with many of its present powers, is 
unavoidable. ' ' 

The report was rejected by a vote of 920 Yeas and 951 Nays 
(Boston Town Records, 1814-1822, pp. 38-48.) 

The explanation given by Mr. Quincy in his Municipal His 
tory of Boston, p. 22, from which I have quoted, of the de 
feat of these several measures intended to relieve the incon- 
veniences resulting from the form of town government which 
had become each year more apparent to its intelligent and 
public spirited citizens, is that — 

' ' The events of the American Revolution has strength- 
ened the attachment of a great majority of the inhabi- 
tants of Boston to the form of town government. In 
town meetings their measures of opposition to the pre- 
tentions of Great Britain had been originated, been agi- 
tated and adopted, and the affection of the inhabitants to 
the forms, under which their efforts had been crowned 
with success, was increased. The name and character of 
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*town' became identified with the idea of popular power 
and civil liberty. This sentiment, united with the nat- 
ural reluctance with which every people part with au- 
thority they have long and successfully exercised, ren- 
dered all attempts at change, not so much unpopular, as 
hateful, to a majority of the inhabitants.'' 

Mr. C. W. Ernst in his interesting and instructive essay 
on the ''Constitutional History of Boston" explains that the 
reluctance of the town meeting to ask for its own extinction 
was not due to the fact that the people of Boston were con- 
vinced that town government was a failure, but were ''con- 
vinced that the commingling of town business with the ad- 
ministration of justice was a mistake, the consequences of 
which were as unfortunate as they were notorious. . . . The 
proposals of 1784, 1792, 1804, and 1815, while favoring the 
adoption of a city charter, had failed to ask for reform where 
it was most urgently needed. This reform came in 1822 
when Boston was made a city in order that the judiciary 
should not exercise legislative or executive powers, or either 
of them."» 

I have dwelt somewhat at length on these repeated efforts to 
change the form of town government in the Town of Boston 
for the reason that so far as I can find from an examination 
of the histories and newspapers of the time, the argument 
does not seem to have been urged that the change proposed 
was unconstitutional. If that argument had been used in 
opposition, it would not be surprising. We have been familiar 
in these later years with the fact that among the arguments 
always presented against any radical legislative change in 
the established order, is the argument that the change pro- 
posed is unconstitutional. 

It is an interesting and significant fact that of the thirteen 
members of the first committee of the Town of Boston who 
met to consider the necessary changes in the government of 
the town and who reported in favor of a representative or 
limited town meeting, five were members of the Constitutional 
Convention of 1780, and six were lawyers. Not only were the 
members of these committees leading and representative citi- 
zens but there were included in their membership "eminent 

• Ernst, "Constitutional History of Boston," p. 74. 
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counsellors/' judges and statesmen. On the committeees ot 
1784 and 1785 was Samuel Adams, the *'Man of the Town 
Meeting.'' During his stay in Boston he presided at most 
of the town meetings. He was a member of the Convention 
of 1780 and also a member of the committee which drafted 
that instrument and of the committee which drafted *'The 
Address of the Convention for Framing a New Constitution 
of Government for the State of Massachusetts Bay to Their 
Constituents." He was Lieutenant Governor from 1780-94, 
and Governor from 1794-97. 

With him served Thomas Dawes, a member of the Conven- 
tion of 1780 and of the Convention of 1820, Judge of the Su- 
preme Court from 1792-1803, and Judge of the Municipal 
Court from 1803-23; Perez Morton, Speaker of the House 
from 1806-11 and Attorney General from 1811-1832; Robert 
Treat Paine, Attorney General from 1780-1790, Speaker of 
the Massachusetts House of Representatives and Judge of 
the Massachusetts Supreme Court from 1790-1804; James 
Sullivan, Judge of the Superior Court 1776-1782, Attorney 
General 1790-1807, Governor 1807-08 ; William Tudor, member 
of both the House and Senate of Massachusetts, and its Sec- 
retary of State from 1809-10 ; John Quincy Adams, later Pres- 
ident of the United States; Christopher Gore, United States 
Attorney 1789-96, member of both branches of the Legisla- 
ture and Governor from 1809-10 ; John Davis, District Attor- 
ney for Massachusetts 1796, and United States District Judge 
from 1801-47, and who served upon the committee during his 
term as United States District Judge; Harrison Gray Otis, 
United States Attorney, Speaker of the Massachusetts House, 
President of the Senate, Judge of the Court of Common Pleas, 
and later Mayor ; John Phillips, President of the Senate from 
1813-23, and Judge of the Court of Common Pleas in 1809 ; 
Josiah Quincy, State Senator, Speaker of the House of Repre- 
sentatives 1820-21, and Judge of Municipal Court 1821-22. 

In Commonwealth v. Blackington, 24 Pick. 352-356, the Su- 
preme Judicial Court says : 

* ' It has generally been considered, that when an act has 
been passed soon after the adoption of the constitution, 
and by a legislature, many of the members of which may 
be presumed to have been members of the convention 
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which adopted the constitution, and who had well weighed 
its objects and provisions, such act may be viewed some- 
what in the light of a contemporaneous construction of the 
provisions of the constitution. It may well be considered 
by those who come later to the construction and exposition 
of the constitution, as affording some light in regard to 
the views and intentions of its founders/' 

May it not be urged that the construction of the Constitution 
by members of a committee who were also members of the Con- 
vention which framed the Constitution should have somewhat 
of the same weight as an act of the legislature, **many of the 
members of which may be presumed to have been members of 
the Convention? ''10 

I have not been able to find, nor has my attention been called 
to any expression of doubt on the part of the distinguished 
members of these committees as to the authority of the Legis- 
lature to establish the limited and deliberative town meeting 
so long as the name * * town ' ' continued, and so long as the title 
and office of Selectmen were preserved until Mr. Shaw spoke 
in the Convention of 1820. It must, of course, be admitted 
that the City Charter of Boston would not have been constitu- 
tional had it not been for the amendment reported by the 
committee of which Mr. Webster was chairman and in support 
of which Mr. Shaw spoke, for by that charter in form and sub- 
stance the change from town to city government was entire 
and complete. 

In 1820 the Constitutional Convention assembled in Massa 
chusetts. The great authority of Webster and Shaw is often 
cited in support of the contention that without the constitu- 
tional amendment adopted by the Convention of 1820, a 
change from town to city government would have been uncon- 
stitutional. 

Before considering the argument as reported in the Journal 
of the Convention, I desire to call attention to the opinion of 
Mr. Samuel Dana of Groton. 

JO See also Pierce v. Drew, 136 Mass., pp. 75-79. "After so long a prac- 
tical construction by the Legislature and the courts, and after so widely 
extended an acquiescence by parties whose estates or interests therein are 
directly affected, it would require a clear case to justify us in setting aside 
such a statute as unconstitutional, even if it be true, as it certainly is, that 
no usage for any course of years, nor any number of legislative or judicial 
decisions, will sanction a violation of the fundamental law, clearly expresse<l 
or necessarily understood." 
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Samuel Dana (1767-1835) was a lawyer in the town of 
Groton and represented that town in both branches of the 
General Court. He was president of the State Senate during 
the years 1807, 1811, and 1812. On October 14, 1811, he was 
appointed Chief Justice of the Circuit Court of Common Pleas, 
which position he held for nine years, a member of Congress 
during the years 1814 and 1815, and a presidential elector in 
1820. It was said of him that he was accustomed to give lec- 
tures on the law and its practise and many of his pupils were 
leading men in their day.^^ 

The position which he took expressed, so far as I can judge, 
the views of the distinguished citizens before referred to, who 
served on the various committees of the town to consider and 
propose changes in the form of town government, and the con- 
stitutional difficulty which he pointed out in the way of effect- 
ing a change of the government of the town to that of a city, 
had evidently been considered and met, in part at least, in the 
reports submitted by some of the committees. Mr. Dana's ar- 
guments in the consideration of this question (Journal of 
Convention, p. 87) seems to have been overlooked.^^ jj^ is 
there reported to have said : 

**He proceeded to consider the proposition for such 
an alteration as would expressly grant to the Legislature 
the power of granting to towns charters of incorporation 
with city powers. He had no doubt that the Legislature 
possessed this power already. The power of granting acts 
of incorporation of any kind, was nowhere conferred in 
express terms, yet the Legislature had always exercised 
that power. He thought the difficulty arose only from the 
provisions that the selectmen should preside at certain 
elections. This difficulty would be easily overcome by 
granting a charter, with the usual officers of city govern- 
ment, and with selectmen whose only duty should be to 
preside at such elections as by the constitution the select- 
men are required to preside at. For all other purposes the 
usual city officers might be appointed.'' 

Mr. Dana's argument met one express constitutional difficulty. 
Chief Justice Shaw stated later in 1854 that — 

"Lawyers of Groton, Greene, 1892, p. 33. 

"Journal of Debates and Proceedings in the Convention of Delegates 
shosen to Revise the Constitution of Massachusetts (1820). 
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**The great difSculty felt in establishing a city govern- 
ment under the first constitution was that the power to 
choose representatives, to determine whether to send or 

not to send, and to fix the number, was in towns corpor- 
ate. ''i^ 

The '^formidable objection'' to the city organization, £is Chief 
Justice Shaw states it in Warren v, Charlestown is : 

*'The marked and characteristic distinction between 
a town organization and that of a city, that in the former 
all the qualified inhabitants meet, deliberate, act and 
vote in their annual and personal capacities, in the exer- 
cise of their corporate powers ; whereas under a city gov- 
ernment this is all done by representatives. ' ' 

It should be borne in mind in considering the argument as 
presented by Mr. Shaw in the Convention of 1820, that the 
report of the proceedings and debates in the convention were 
not verbatim. They were made for the Boston Daily Adver- 
tiser. 

*'The principal design was to furnish the people from 
day to day with an account of the proceedings through 
that paper. . . . The reporters were in consequence 
obliged to prepare their reports in the greatest haste 
. . . and it became necessary, as well on account of the 
short interval for transcribing as from regard to the ca- 
pacity of the paper, to abridge the debate to a greater de- 
, gree than they otherwise would have done. Many of the 
reported speeches are to be considered rather as abridge- 
ments than as full reports of those which were deliv- 
ered, "i* 

Unless the reporters in 1820 were more successful in stating 
the substance of a debate than reporters have been found to be 
an hundred years later, it is not improbable that the exact 
language used by the speakers, if it had been fully reported, 
would have materially changed the conclusions which may be 
drawn from the substance of their speech as given in the 
Journal. 

'» Warren v. Charlestown, 2 Gray, pp. 84-101. 

1* Journal of Convention, Ed. 1853, p. 1, Advertisement to the First 
Edition. 
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It is perhaps academic now, in view of the decision of the 
court, to consider whether the objections which Mr. Shaw 
urged to the city government plan are applicable to the limited 
or representative town meeting plan, but I shall venture to 
detain you for a brief consideration of that question. 

Under the limited town meeting plan no question of the 
election of officers by the voters of the town is involved. The 
selectmen are elected as before and preside at the meetings for 
the election of officers, in accordance with the constitutional 
provisions and the ancient practise. The only difficulty which 
Mr. Dana found in determining that the legislature had the 
power of granting city charters arose from the provisions that 
the selectmen should preside at certain elections. But in the 
scheme for limited town meetings, this question does not arise. 
The representatives of the qualified voters meet merely to con- 
sider what may generally be described as the prudential af- 
fairs of the town, involving matters of appropriation and of 
policy. Mr. Shaw is reported as saying : 

**The Constitution provides that the inhabitants shall 
meet and the votes be given in open town meeting, that the 
votes shall be counted, sorted and declared in open town 
meeting, in which the selectmen shall preside. These 
provisions render it imperative that the voters should 
meet together in one body be they few or many.''^^ 

But those constitutional provisions to which Mr. Shaw re 
f erred related to votes for the election of officers, and at such 
election under the committee 's plans the selectmen did preside 
as heretofore, although the duty of dealing with its prudential 
affairs is entrusted to a representative assembly. At a meeting 
for the election of town officers a moderator presides, elected 
by the meeting, until the passage of the statute of 1902, ^^ 
which permits the election of a moderator to hold office for 
the year. The discussion in the convention turned to a large 
degree upon the question as to what the number of inhabitants 
should be over which the General Court should have authority 
to establish a city government, and on the first day of the de- 
bate the number was fixed at ten thousand. 

15 Journal of Convention, p. 193. 
"Acts of 1902, Chap. 346. 
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When on December 25, 1820, the question again arose in the 
convention, it was urged that thirty thousand be substituted 
for ten thousand. The question was taken for retaining ten 
thousand and negatived 83 to 36. A debate ensued in which 
various numbers were proposed and the question was taken 
for adopting twelve thousand and decided in the afSimative 
165 to 84.1'^ How far the argument which was made to the 
convention by the member from Littleton, who inquired 

** whether a city incorporated with the powers proposed 
in the resolution would not exercise the power of making 
laws which would affect persons who were not inhabitants 
of the towns, and whether inhabitants of other towns go- 
ing into a city would not be liable to be ensnared and en- 
trapped by the operation of laws unknown to other parts 
of the commonwealth. ''IS 

affected the popular vote on the second article, relating to city 
government, does not appear, but apparently the apprehension 
of possible peril had some effect for we find that this article 
of amendment was adopted by the voters by a majority of only 
62, — 14,368 in the affirmative and 14,306 in the negative. 
Essex, Middlesex, Plymouth, Bristol, Norfolk, Hampden, and 
Worcester, voted No, their inhabitants apparently being more 
in fear of the peril suggested by the gentleman from Littleton 
than the inhabitants of the more remote counties of Barn- 
stable, Dukes and Nantucket, Hampshire, ^Franklin and Berk- 
shire, who voted Yes. But the day was saved by the vote of 
the county of Suffolk which voted 2,473 in favor of adopting 
the amendment against 213 in opposition.!^ 

We are considering now the question, not of the adoption 
of a city charter but of the authorization of a town to hold 
a limited town meeting for deliberative purposes. It is true, 
as Mr. Shaw pointed out, that *'the Constitution as it stands 
requires a form of town government not adapted to the condi- 
tions of a populous town," and the alternative, as he under- 
stood it, was a city organization. 

**The inhabitants of towns meet together for the pur- 
pose of giving their votes for town, county, state and 

" .Tournal of Convention, p. 408. 
^8 Journal of Convention, p. 194. 
'» Journal of Convention, p. 633. 
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United States ofSeers. In these cases the meeting is not 
deliberative. But they have another class of duties which 
consists in deliberating and acting upon all questions 
falling within their jurisdiction, in which cases they are to 
be considered in all respects as deliberative bodies. But 
the Constitution provides that the inhabitants shall meet 
and the votes be given in open town meeting; that the 
votes shall be counted, sorted and declared in open town 
meeting, in which the selectmen shall preside. ' '^^ 

It is evident that Mr. Shaw was incorrectly reported, for there 
was no requirement of the Constitution that the votes for 
town officers '* should be counted, sorted and declared in open 
town meeting in which the selectmen shall preside." The 
votes for town officers were counted, sorted, and declared in 
open town meeting in which a moderator presided, elected by 
the meeting, and the constitutional requirements relative to 
the election of officers in open town meeting at which the se- 
lectmen shall preside did not apply to the town meeting for 
town officers. The town meeting for the election of officers, 
whether they be town, county, state or United States, remains 
unaffected by the representative town meeting. It may be 
fairly claimed that there was no express provisions of the Con- 
stitution of 1780 violated by the provisions of the bill for the 
limited town meeting. The objections to the bill, so far as the 
Constitution of 1780 is (Concerned, must rest upon the distinc- 
tion pointed out by the Supreme Judicial Court, in the 
Opinion of the Justices :-^ 

** Between the town and the city organization, that in 
the former all the qualified inhabitants met together to 
deliberate and vote as individuals, each in his own right, 
while in the latter all municipal functions are performed 
by deputies. The one is direct; the other is representa- 
tive.'' 

I have no time to analyze all the early committee reports re- 
ferred to but I desire to call your attention to the Report of 
the Town Convention made in 1804 and delivered by its presi- 
dent, James Sullivan, as the report of the convention, to the 
chairman of the selectmen. In this report of the convention 

20 Journal of Convention, p. 193. 

» Opinion of the Justices to the Senate, 229 Mass., p. 601. 
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the first two sections illustrate the method in which this con- 
stitutional difficulty, which arose if the boards of selectmen 
were abolished, was overcome. The first section provided 

**that the government of the Town shall be vested in a 
town council, to be composed of the Selectmen and dele- 
gates, to be chosen as hereafter provided. 

Second. That the Selectmen shall be chosen in the man- 
ner as is now or may hereafter be prescribed by law.'' 

The Town Council was composed of two persons from each 
ward, elected by the inhabitants of the town qualified to vote 
for town officers, and were to have such power to make '*all 
such by-laws, ordinances, rules and regulations for the orderly 
government of the town and for the management of its con- 
cerns as they may judge necessary. " And in addition to other 
duties it was provided that — 

**all expenditures of the money of the Town by the Select- 
men, Overseers of the Poor, Boards of Health, or other 
Town Officers, shall be conformably to appropriations to 
be from time to time made by the Town Council, which 
appropriations may contain such sums for contingencies 
as the Town Council may judge expedient." 

The Town Council was further required to 

** choose from their own body or from the inhabitants at 
large, one person who shall be called Intendant of the 
Town of Boston, whose duty it shall be to preside at the 
meetings of the Selectmen and of the Town Council and of 
the School Committee. ' ' 

and to have the casting vote on all questions respecting which 
the Board of Selectmen or the Town Council may be equally 
divided. In all the proposed bills the name **town" was re- 
tained. 

The changes proposed in these Committee Reports in the 
form of town government do not miaterially differ from the 
so-called limited town meeting plan. The powers and duties of 
the limited town meeting and of the town council are much 
alike. They are both representative bodies; the limited town 
meeting being a much larger body and more truly representa- 
tive of the qualified voters of the town. It may well be that 
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to create a city government, as the term is understood, and to 
substitute for boards of selectmen, the mayor, aldermen, and 
common council, some change in the Constitution was neces- 
sary, but if we rely upon the contemporaneous construction of 
the Constitution of 1780 as stated by men who took part in 
that convention, and who by virtue of their representative, 
judicial and legal experience and attainments were peculiarly 
qualified to judge, it would seem that until Mr. Shaw spoke in 
the Convention of 1820 the legislature was understood to have 
the power to make such changes in the town government as 
were necessary to secure a limited or representative town 
meeting. 

The argument in favor of a change in the form of Town 
Government was based not only upon the impracticability of 
conducting municipal affairs with a population of forty 
thousand and with seven thousand qualified voters, which 
made it evidently impossible calmly to deliberate and act, and 
as stated by Quincy in his Municipal History (p. 28) : 

**When a town meeting was held on any exciting sub- 
ject in Faneuil Hall, those only who obtained places near 
the moderator could even hear the discussion. A few busy 
or interested individuals easily obtained the management 
of the most important affairs in an assembly where the 
greater number could have neither voice or hearing, '* 

but was also based on this consideration — 

**When the subject was not generally exciting, town 
meetings were usually composed of the selectmen, the 
town officers, and thirty or forty inhabitants. Those who 
thus came were, for the most part, drawn to it from some 
official duty or private interest, which when performed or 
attained, they generally troubled themselves but little, or 
not at all, about the other business of the meeting. In 
assemblies thus composed by-laws were passed; taxes to 
the amount of one hundred or one hundred and fifty 
thousand dollars, voted, on statements often general in 
their nature, and on reports, as it respects the majority of 
voters present, taken upon trust and which no one had 
carefully considered, except perhaps the chairman.'' 
(Quincy, p. 28.) 
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To the same effect is the statement in the report of the Bos- 
ton committee appointed on the 22d of October, 1821, to rec- 
ommend a system for the more efficient administration of the 
town and county government, signed by William Sullivan, its 
chairman, in which he says : 

* *No quorum is fixed by law ; and taking the lowest ratio 
for that object, that is ever adopted in the organization 
of any public body, it may be safely affirmed that it ex- 
ceeds in amount the highest number which has met to- 
gether for several years to decide on any public measure. 
Sometimes fifteen or twenty, seldom more than two or 
three hundred, persons, accidentally collected, do all the 
business of a Town that contains near seven thousand 
voters. Yet even this irregularity is better, than if every 
citizen did his duty in attending, for there is no building 
which could contain the assembly: deliberation in that 
event would be utterly impracticable, and the present 
form of Town government would be shown at once to be 
absolutely impossible. ' ' 

Gentlemen here present, familiar with town meetings, will 
recognize the truth of these general statements as applied to 
the conditions of today. 

It is not necessary here to consider how persuasive the argu- 
ment was in favor of a city government of Boston in the delib- 
erations of the several committees that **the county authori- 
ties, especially the justices, fail to do well what town business 
was entrusted to them, and because the administration of jus- 
tice was bad, especially where the violations of town laws was 
involved. ' '22 

In 1915 the Legislature passed an Act entitled *'An Act to 
Provide for Precinct Voting, Limited Town Meetings, Town 
Meeting Members, a Referendum, and an Annual Moderator 
in the Town of Brookline,'' (Special Acts of 1915, Chap. 250) 
to take effect upon its acceptance by the Town of Brookline, as 
therein provided. 

The Town of Brookline accepted the Act and since its ac- 
ceptance the business of the town meeting, other than the elec- 

22 See Ernst Constitutional History of Boston, p. 73, Vol. 3. History of 
Suflfoll? County, and Reports of the Various Boston Committees herein re- 
ferred to. 
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tion of officers, has been transacted by the limited town meet- 
ing authorized by the Act. 

By the adoption of the 29th article of amendment to the 
Massachusetts Constitution in 1885 the General Court was 
authorized *Ho provide for the inhabitants of the town more 
than one place of public meeting within the limits of each town 
for the election of officers under the constitution, and to pres- 
cribe the manner of calling, holding and conducting such 
meetings. ' ' 

The practise in Brookline is that under the precinct voting, 
authorized by the amendment and the legislation enacted to 
carry it into effect, the representatives elected to the repre- 
sentative town meeting are elected in the several precincts 
established in the town, greatly to the convenience of the 
voters in different sections of the town who were thereby re- 
lieved of the necessity of attending, often at great inconveni- 
ences, the town meeting and were represented by their chosen 
delegates. 

The effect of that clause in the amendment which provides 
that '*all the provisions of the existing Constitution incon- 
sistent with the provisions herein contained are hereby an- 
nulled'' does not appear to have been. considered. 

The operation and effect of this representative town meeting 
system has been so satisfactory in Brookline that it furnishes a 
most persuasive argument for its adoption in the other towns 
in Massachusetts whose population exceeds twelve thousand. ^^ 

In 1918 a general bill was reported entitled **An Act Rela- 
tive to the Administration of Town Affairs and to Authorize 
the Adoption of a Limited Town Meeting, ' ' and while pending 
in the Senate was submitted to the Justices of the Supreme 
Court for their opinion upon two questions, — 

* * First : Has the General Court the power, under the 
Constitution of the Commonwealth, to pass a general law 
enabling such towns as may adopt its provisions to substi- 
tute for the town meeting form of government, in which 
every qualified voter of the town may participate, a form 
wherein the town meeting shall consist of a certain per- 

23 See the remarks of Alfred D. Chandler, Esquire, at the annual meeting 
of the Massachusetts Bar Association and which, at the request of the Editor, 
have been extended for publication in this number of the Quarterly. I beg 
to refer to the statement of Mr. Chandler, a recognized authority on limited 
town meeting, for a more detailed statement of the results in Brookline. 
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centage of the voters elected as town meeting members, 
so-called, by the voters at large ? • 

Second : Would House Bill Number 1441, above men- 
tioned, as passed to be engrossed by the House, be con- 
stitutional if enacted?'' 

This bill, so far as is material to our inquiry, follows sub- 
stantially the provisions of the Brookline Act, above men- 
tioned, and may be briefly summarized as directing the select- 
men of any town that shall accept the Act, to divide the Town 
into voting precincts, and authorizing the registered male 
voters in each precinct to elect by ballot six per cent, of such 
voters in such precinct, other than the officers designated in 
section 3, as town meeting members at large, such elected vot- 
ers to be town meeting members of the town. Except as other- 
wise provided in the Act, any town meeting held under its 
provisions, 

** shall be limited to the voters elected under section 2 
together with the following designated as town meeting 
members at large, namely, any member of the General 
Court of the Commonwealth of Massachusetts who is a 
registered voter of the town, the moderator, the town 
clerk, the selectmen, the town treasurer, the town account- 
ant, the town counsel, the town collector of taxes and the 
town auditors, the road commissioners, superintendent of 
streets or highway surveyor, the assessors, the water or 
sewer commissioners, the school committee, the members 
of the finance commission or committee, and the chairman 
of any board constituted by law or by vote of the town.'' 

The articles in the warrant relating to the election of town 
officers, to granting licenses for the sale of liquors, and all 
matters to be acted upon and determined by ballot, were to 
be acted upon and determined by the voters of the town in 
their respective precincts. All other articles in the warrant 
for any town meeting were to be acted upon and determined 
exclusively by town meeting members. It was provided fur- 
ther that — 

**If at any limited town meeting a vote was passed 
authorizing the expenditure of twenty-five thousand dol- 
lars or more as a special appropriation, such vote shall not 
become operative until after the expiration of five days. 
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exclusive of Sundays and holidays, from the dissolution of 
such meeting.'' 

If within five days a petition signed by not less than twenty 
voters from each precinct is filed with the selectmen, the select- 
men and moderator shall within fourteen days present the 
question to the voters at large convened in a special town meet- 
ing, to be held for the purpose. 

The authority of this limited town meeting was still further 
restricted by Section 10. 

*'This Act shall not abridge the right of the voters or 
citizens of a town to hold general meetings according to 
any right secured to them by law or by the Constitution 
of the Commonwealth ; nor shall this act confer upon any 
limited town meeting the power finally to commit the town 
to any measure affecting its municipal existence or making 
any change in the form of its government, without action 
thereon by the voters of the town at large." 

And the Act was not to take effect except by an affirmative 
vote of a majority of the voters at an annual town meeting 
upon petition of ten per cent, of the registered male voters of 
the town filed with the selectmen at least thirty days prior to 
such annual town meeting. 

The Court cited the exposition of the law, as set forth by 
Mr. Shaw, afterwards Chief Justice, a member of the Conven- 
tion of 1820, and the leading supporter of the Second Amend- 
ment to the Constitution, proposed by that Convention, which 
exposition **was adopted in substance in Hill v. Boston, 122 
Mass. 344-354-356, and was recognized in Larcom v. Olin, 160 
Mass. 102-104,'' and advised that— 

**The Second Amendment to the Constitution provides 
the only method by which the General Court can erect 
the representative in place of the direct form of munici- 
pal government."-* 

By that Amendment — 

**No such government shall be erected or constituted 
in any town not containing twelve thousand inhabitants, 
nor unless it be with the consent, and on the application 
of a majority of the inhabitants of such town, present 



2< Opinion of the Justices, 229 Mass., p. 009. 
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and voting thereon, pursuant to a vote at a meeting duly 
warned and holden for that purpose. ' ' 

The Justices further say — 

''It is plain that the proposed bill is not framed in ac- 
cordance with that amendment. Its provisions are not 
limited to towns of twelve thousand inhabitants, as there- 
by required, but are quite unhampered in that particular. 
The smallest town may adopt it. Moreover, the establish- 
ment of a city or other municipal government, representa- 
tive in its nature, cannot be made by general law, but 
only by special act, passed on the application of the town 
pursuant to a majority vote of its inhabitants voting 
thereon. The reason for that is that under the second 
amendment the first step must be taken in each instance 
by the town and not by the General Court. ' ' 

For these reasons the Court felt constrained to answer each 
of the questions submitted in the negative. 

Fortunately the Court reached that conclusion only upon 
tlie particular bill submitted, for it is obvious that the limited 
town meeting was not intended or designed for the smaller 
towns, whose qualified voters could readily meet in their ac- 
customed places of assembly, and secondly, a change so import- 
ant in the administration of town affairs ought not to be 
adopted by a narrow majority at a single meeting. The re- 
quirement of the second amendment that the Legislature 
should not act except with the consent and on the application 
of a majority of the inhabitants of the town present and voting 
at a town meeting duly called for the purpose, and that then 
the act of incorporation, if the legislature approved the appli- 
cation of the town, must again be submitted to the town for 
its acceptance in accordance with the uniform practise, affords 
a desirable and adequate security against a hasty and ill-con- 
sidered change. 

''The practical construction put upon the proviso has 
been that the town must first make an application to the 
General Court by a vote of its inhabitants, and, if an act 
of incorporation is passed pursuant to the application, 
that the act must be submitted for acceptance to the in- 
habitants. Whether two ineetings and two votes are nec- 
essary or not, certainly there must be an application and a 
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consent manifested by a vote pursuant to the proviso." 
Larcom v. Olin, 160 Mass. 108. 

Moreover, under the Second Amendment in the opinion of 
the Court, the proposed change in the form of town govern- 
ment cannot be made in towns of less than twelve thousand 
inhabitants. The number of male voters in proportion to the 
population is variously estimated as from one fourth to one 
sixth of the total number of inhabitants. Assuming for the 
purposes of argument the conservative proportion of one sixth, 
there would then be in a town of twelve thousand inhabitants, 
at least two thousand qualified male voters, who could have 
the right if they chose to exercise it, to attend the town meet- 
ing, deliberate, act and vote. The town meeting system has 
endured to the present time because the great majority of the 
qualified voters did not care to assemble in the town meeting 
and deliberate, act and vote. It is rarely, I suppose, in most 
towns that the average attendance at all the town meetings in 
a year is as large as the number of voters who under the pro- 
posed act would have constituted the limited town meeting. 
Some years ago I had occasion to investigate the number of 
qualified voters who attended and voted at town meetings in a 
town now of over twelve thousand people, and the diligence of 
the town clerk failed to bring to my attention any recorded 
vote where the total vote of all persons voting exceeded two 
hundred and fifty. The permanence of the town meeting then 
which won the admiration and approval of Jefferson and 
DeTocqueville, neither of whom I suppose ever saw a town 
meeting, would today be practically impossible in a town of 
twelve thousand or more voters, if it were not for the indiffer- 
ence and neglect of their duties as citizens by three-fourths of 
the qualified voters. I notice that there recently has been 
adopted an amendment numbered in the list of amendments 
submitted by the Constitutional Convention as the Fourteenth, 
which provides 

**that the General Court shall have authority to provide 
for compulsory voting at elections, but the right of secret 
voting shall be preserved." 

It is difficult to see how the vote of the indifferent, uninformed 
and reluctant voter, who is led to the polls by the sheriff or 
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driven there by fear of criminal prosecution, will contribute 
much to the cause of good government. As under the amend- 
ment the right of secret voting is preserved, it may well be that 
even the end sought by the amendment will fail of accomplish- 
ment. *'You may lead a horse to water but you cannot make 
him drink." But the amendment expresses the growing con- 
viction that the indifference of the voter to his public duties 
needs legislation to correct it. Argument and persuasion alone 
are not adequate in the opinion of the advocates of this amend- 
ment to meet an evil which, if not increasing, is at least more 
apparent. 

In this connection it may be well to note that the return of 
votes on the articles of amendment to the Constitution sub- 
mitted by the Constitutional Convention, given in the several 
cities and towns on the 5th day of November, 1918, shows that 
no one of the nineteen amendments received a majority of the 
votes of all persons who deposited their ballots at that election. 
While those who voted in the affirmative outnumbered those 
who voted in the negative, it appeared that the number of 
blanks on fifteen of the amendments, namely Article 5 to 19 
inclusive, were in each case in excess of the number of Yes 
votes. A more striking illustration could hardly be furnished 
of the popular lack of interest in, or of the popular ignorance 
of the provisions of those amendments, when it appears that of 
the voters who deposited their ballots at the last November 
election more refrained from voting on these several amend- 
ments than voted in favor of them. 

What form the legislation necessary under the amendment 
will take to accomplish the desired result is not clear. But the 
evil which it is sought to correct is less marked in the election 
of officers than in the deliberative town meeting. If its pass- 
age stimulates an increased attendance at these meetings one 
result will be that some change in the form of town govern- 
ment will be immediately necessary to meet the new con- 
ditions. Assume it to be a fact, as the zealous advocates of- 
woman suffrage so positively assert, that- the elective fran- 
chise will soon be granted to woman, and that she will eagerly 
avail herself of the privilege, then in the populous towns some 
form of representative town meeting will be still more im- 
perative when you double the number of qualified voters. 

If it is now necessary to grant the right to make the change 
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when the number of inhabitants is twelve thousand, it will 
be no less necessary when the suffrage is granted to women to 
fix the requisite number of inhabitants by some new amend- 
ment at six thousand. By the census of 1820 there were but 
two towns in the state with a population of over twelve 
thousand, Boston and Salem. By the census of 1915 there 
were eighteen towns in the state with a population exceeding 
twelve thousand, and thirty-eight towns with a population 
between six thousand and twelve thousand. 

For nearly three hundred years the towns of Massachusetts 
have on the whole wisely met the new, varying and increasing 
problems of town government which each generation of its 
townsmen have had to face. They have made mistakes but 
they have made no failures. New occasions have taught new 
duties. As the old order changed they have dealt with the 
new conditions as wisely as they grappled with the problems 
of an earlier day. Happy years of peace and prosperity have 
not unfitted them to face the bitter years of war and hard- 
ship. It is not a mere sentiment which has attributed to 
towns certain prescriptive powers and rights which are not 
enumerated in statute or constitution'. Some have thought 
that these towns enjoyed and possessed many, if not all, mu- 
nicipal powers and rights not expressly denied to them by 
the statute and constitution. There are many instances where 
the statute which purported to grant new powers and author- 
ity to towns has but followed the exercise of that authority 
by many towns upon their own initiative. Long familiarity 
with town government and the town meeting has but impressed 
me the more with the conviction that these New England 
townships *^have proved themselves," as Jefferson said: 

^^The wisest invention ever devised by the wit of man 
for the perfect exercise of self government, and for its 
preservation." 

As a human instrument it has, of course, its weakness and 
defects, but the persuasive argument for its preservation is 
the fact that no substitute witji less weakness and fewer de- 
fects has yet been devised. 

One great factor of safety in the town organization is its 
elasticity and adaptability to changed conditions and new 
and increasing needs and duties. 
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The more one studies the conditions of the present and the 
needs of the immediate future, the stronger becomes the con- 
viction that in these populous towns the permanence and 
security of town government can alone be maintained by the 
adoption of that form of deliberative government which I 
have here called the *^ representative'' town meeting. 

Of necessity the interests and activities of municipalities 
have been largely directed for more than a year by centralized 
authority outside of their own borders. Under peace con- 
ditions, national interference in many important particulars 
will be discontinued, and the attention of these municipalities 
will once more be mainly directed to the management of their 
local affairs and the consideration of important and pressing 
problems affecting their local prosperity. It is reasonably cer- 
tain that the interest in these local questions will be more 
general than in the past, and that the new problems which 
will arise will appeal more strongly to the voter than those 
of former years, and seem more directly to concern his per- 
sonal welfare. The result, therefore, will be a more wide- 
spread activity and a larger attendance at the town meeting. 

The reason for an early adoption by the larger towns at 
least, of some form of representative town meeting, varying 
in form by reason of local conditions, is therefore the more 
imperative. The earlier this condition is recognized and the 
change after careful consideration made, the less danger of 
possible embarrassment and loss. 

The greater the problem the more essential that discussion 
and deliberation shall precede action, and action can only be 
wise and helpful when preceded by that discussion and de- 
liberation in which those who are to act are present and take 
part before they decide. 

To the solution of these problems the Massachusetts towns 
may direct their energies with pride in the past, confidence 
in the present and hope for the future. 

In the words of that verse of Scripture from which Judge 
Davis took the Motto for the Boston Seal : 

''Sit Deus nobiscum sicut fuit cum patribus nostris.^^s 

» Memorial Hist, of Boston. Vol. III., p. 225. 
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NOTE ON THE EFFECT OF THE ADVISORY OPINION 
OF THE JUSTICES. 

After the address by the president, the discussion took 
place, which is hereinafter printed. 

As some of the views expressed differ from the views ex- 
pressed by the justices of the Supreme Judicial Court in the 
advisory opinion reported in 229 Mass. 601, it is well to remem- 
ber what the justices are constantly trying to impress upon the 
minds of the bar as well as of the Legislature and of the public 
at large when these advisory opinions are expressed. They are 
not the judgments of the court sitting as a court, but are ex- 
pressions of the individual opinions of the justices given at 
the request of the legislature without hearing argument upon 
the questions propounded to them, and often necessarily ren- 
dered without an opportunity for extended examination of 
the history of the subject. 

The Constitution provides that the legislature may ask the 
justices of the Supreme Judicial Court for their opinions in 
this way and it is the constitutional duty of the judges to 
give them upon such request for the assistance of the legis- 
lature, but there is a natural tendency in the minds of the bar 
and of the legislature to forget that these opinions are not 
judicial decisions and that the court is not in any 'sense 
bound to follow their own opinions If the question comes up 
later in a contested case before the judges sitting as a court, 
and is argued by counsel on each side. 

The nature and history of the constitutional duty of the 
judges to render opinions at the request of the legislature has 
already been explained in this magazine in Chap. XI. of the 
Constitutional History of the Supreme Judicial Court of Mas- 
sachusetts, 2 Mass. Law Quart. 542, but it cannot be too often 
referred to because of the common tendency to forget the 
difference between these advisory opinions and the decisions 
of the court made in litigated cases after argument. 

The judges would naturally prefer not to render these 
opinions upon matters pending before the legislature, but 
they are bound by the constitution to do so and, as was stated 
in the chapter, above referred to, of the history of the court. 
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**So long as the fact that such opinions are advisory only is 
clearly understood . . . the existence of the power in the 
legislature to obtain such opinions seems to serve a very use- 
ful purpose in our state system.'' 

The latest statement by the court in regard to such opinions 
is that of Chief Justice Rugg, in Perkins v. Westwood, 226 
Mass. 268, 271. 

*' These opinions, as has been decided repeatedly, are 
purely advisory, are given without the benefit of argu- 
ment, and are formed and expressed under such circum- 
stances that they cannot be considered as binding author- 
ities and are open to reconsideration and revision. They, 
however, presuppose 'that the subject to which' they 
relate has 'been judicially examined and considered.' 
The justices, when called upon, sitting as a court, to deal • 
with such questions again, regard it as their 'duty most 
sedulously to guard against any influence which might 
flow from . . . previous consideration' of the same 
questions in their advisory capacity." 

It is submitted, therefore, that the advisory opinion has not 
so far closed the discussion of this subject as to prevent legis- 
lative and town action without any further constitutional 
amendment. 

F. w. G. 
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DISCUSSION. 

As Alfred D. Chandler, Esq., a member of this association 
who took the leading part in the following discussion is an 
authority on the history of the development of New England 
towns and the man who planned the Newport and Brookline 
experiments in representative town government, he was asked 
to extend and annotate his remarks in order that this dis- 
cussion in connection with the President 's address might con- 
tain a more complete account of the history of and reasons 
for the representative plan than is to be found elsewhere. 

Publication Committee. 



Mr. Hollis R. Bailey. — I would like to ask whether any 
further constitutional amendment is needed in order to have 
these representative town meetings? 

The President. — ^No, sir. 

Mr. Bailey. — The opinion of the court does not require it ? 

The President. — No other amendment. There are some 
gentlemen here from Brookline who are very familiar with 
the question there. I think the association would be in- 
terested to hear from them as to the operation of that form 
of meeting in the town of Brookline. I see Mr. Chandler, 
whom I called the father of the limited town meeting pro- 
ject, is here, and we would be very glad to hear from you, 
Mr. Chandler. 

REMARKS OF ALFRED D. CHANDLER. 
Mr. Alfred D. Chandler, of Brookline. — ^Mr. President, I 
came here to hear you rather than to be heard ; but I am very 
glad to express the great pleasure and advantage that I have 
derived from your admirable address. 

I like your word ''Representative." That was the term 

^adopted by the City of Newport, Rhode Island, when its city 

\harter of 1853 was given up in 1906 for its present limited 

or elective town meeting system, though it retains the ofiSces 

of Mayor and Aldermen, corresponding to Selectmen in 
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towns. Instead of naming their governing body, of 195, a 
** Limited Town Meeting'' they call it a ** Representative 
Council." The report in 1905 to the citizens of Newport by 
the special committee of twenty-seven leading tax payers 
from New York and Newport is an able document upon this 
matter of municipal government in New England.^ 

The present charter for Newport, passed April 19, 1906, by 
the General Assembly of Rhode Island, and without any al- 
teration of the bill, was accepted by the voters of Newport, 
June 6, 1906, and antedated a similar Act for Brookline in 
Massachusetts by nine years, though it originated from the 
suggestions made to the Newport committee by the same party 
who made it for Brookline, and after many years of con- 
sideration of the anticipated issues. That representative 
method has been well tested in Newport for more than a 
decadQ. Newport, however, has not meanwhile been free from 
political agitators, who on occasions have sought in that City, 
and through the Legislature of Rhode Island, to alter New- 
port's charter, but every time — the latest within two or three 
weeks — the popular and ofiScial decisions have been adverse to 
any change, and the Representative Council, a body of 195 
members, chosen from the several wards of the City, continues 
to legislate successfully for Newport. There has resulted a 
stronger civic interest in its municipal affairs, the change has 

1 Th« power to create Cities as well as to regulate municipal administra- 
tion by Limited or Elective Town Meetings or Representative Councils, has 
been inherent in the General Courts and General Assemblies of New Eng- 
land States from their foundation under Royal Charters. 

As early as 1784, Newport, R.I., with a population of about 5,500, was 
first made a city by the General Assembly of Rhode Island under its then or- 
ganic law the Charter of 1663. Rhode Island did not have a State Consti- 
tution until 1843. In 1787 Newport's city charter was repealed by the Gen- 
eral Assembly and Newport reverted to the town form of government until 
1853, when it again obtained a city charter which was continued until 
1906, when its present Representative Council organization was adopted 
and now prevails. 

In Connecticut five cities were created as early as 1784, namely : New Ha- 
ven, New London, Hartford, Middletown, and Norwich, all by the General 
Court of Connecticut under its Charter granted by Charles II. in 1662. 
No other cities were created in Connecticut for over half a century until 
1836 when Bridgeport became a city. The present State Constitution of 
Connecticut was adopted in 1818. Neither the Constitution of Connecticut 
nor that of Rhode Island makes specific provision for incorporating cities. 
The power is inherent. 

When the Hon. Lemuel Shaw was asked in 1821 to draw the first charter 
for the City of Boston, he had as New England precedents the charters of 
the six cities above named. See now : Private Laws of Conn. (Compiled 
1837), Vol. I., Title xi. Cities, pp. 354 to 467. 
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improved that city, and has mitigated differences between the 
contingent from cosmopolitan New York and that of insular 
Newport. 

In Brookline, in the geographical centre of a great Metro- 
politan District, and with about the same population as isol- 
ated Newport, though having about double its valuation, the 
elective or limited town meeting tests have wrought notable 
results. In Brookline with its 36,000 people we find the larg- 
est town in New England and the largest municipal business 
the world has known under town meeting administration, yet 
well done, at less expense than under a city charter, and with 
politics excluded.2 

This year, 1918, there has been but one town meeting in 
Brookline for the purposes of deliberation and appropriations, 
though another is to be held in a week or two (December 17), 
making but two such town meetings in the year for a com- 
munity surrounded by cities of a population of about 750,000, 
and not like an isolated town in the interior, or like Newport, 
R.I., which has no metropolitan conditions to meet ; but Brook- 
line contends substantially with all such administrative prob- 
lems as devolve upon its neighbor Boston, except those of tide 

2 When the town of Boston became a city In 1822, with a population of 
about 43.000, Its debt was about $100,000, and Its expenses that year ap- 
pear to have been only $249,170 ; whereas Brookllne's municipal debt In 
1918 was about $1,328,000 (exclusive of its share of State, County and 
Metropolitan debts, or about $5,500,000, a grand total of nearly $7,000,000), 
and the disbursements by Its town treasurer that year were $2,483,746, ex- 
clusive of temporary loans. Brookline is the fourth largest contributor to 
the state Tax, the order being Boston, Worcester, Springfield, Brookline. 
Brookllne's State tax exceeds that paid by all the thirty-two towns and 
cities of Berkshire County, It exceeds that of all the forty-nine towns and 
cities of Franklin and Hampshire Counties. The revenues and expendi- 
tures of Brookline for the year ending 1906 exceeded those reported (State 
not municipal) of either New Hampshire, Vermont, or Rhode Island. 
Brookllne's expenditures last j'ear were more than double those of Athens at 
the height of its glory In the brilliant age of Pericles (according to Grote, 
about 1,000 talents, or about $1,000,000 annually). 

Brookllne's main asset is real estate. In 1916 the real estate was nearly 
double that of the personal or $80,335,400 real and $48,083,400 personal. 
Under the new state Income tax law the real estate In 1918 was assessed for 
$83,921,600 and the personal for but $9,719,600. The rate of taxation In 
1918 was $15.30 per $1,000. 

Compilations show that where the ten largest taxpayers In Brookline paid 
but 7 per cent, of the total taxes, yet in a dozen other Massachusetts towns 
that per cent ranged from 20 to 96 per cent. Also where the largest tax 
paid by any one estate In Brookline was about 2 per cent, of the whole, that 
in nearly a dozen other towns ranged from 8 to 62 per cent. And that the 
percentage of tax on personal estate is much larget in many Massachusetts 
towns than in Brookline, which was 33 per cent., twenty-six other towns 
exceeding that by from 36 to 69 per cent. 
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water front, and Brookline's administration is a credit to the 
State. Fewer town meetings for deliberation have been held 
of late in Brookline than were held a century ago, though the 
volume of its business is a thousand fold more. The amount 
and despatch of its municipal business under the present sys- 
tem is greater, swifter, and safer than ever known, and adapt- 
able to far larger operations. The number of articles in the 
town meeting warrants for this year is but 30, or less than 
one-half the number — 65 — in the warrants for 1916. The 
Executive, Legislative, and Judicial Departments of Massachu- 
setts are justified in sustaining such an example of municipal 
leadership now substantiating chosen representative councils 
for large towns, as superior to that hap-hazard, mischievous 
system of chance representation therein which subverts direct 
democracy, and which therein overrides *'the fibre of our in- 
stitutions when the constitution was adopted,*' though that 
may still be the ** vital feature" for small towns.^ 

I listened, Mr. President, with special interest to what you 
said as to the power of the General Court to authorize city 
charters or to provide for convenient and efiScient administra- 
tion of towns, over which the General Court has for over two 
centuries been supreme, save as restrained by the Constitution. 
Under the original Constitution the only provision on this 
score related to certain matters of election (Con. of Mass., 
Part Second, Ch. II., Sec. I, Art III.), but there was no 
restriction as to the organization or regulation of municipali- 

8 A convenience in the limited town meeting system over tlie usual City 
Council method appears in the very few town meetings for deliberation during 
the year, as compared with the frequency of City Council meetings. The 
ratio is about 1 to 10 in favor of town meetings. 

Average 
Number 
Annually 

Broolcllne Town Meetings for deliberation 3 or 4 

Newport, R. I Representative Council Meetings 3 or 4 

Boston City Council Meetings 40 to 50 



Cambridge 

Lowell 

Lawrence . 
Lynn .... 
Worcester 
Springfield 
Fall River 
Somerville 
Waltham . 
Newton . . 
Quincy . . . 



about 40 
30 to 40 
about 40 
about 4u 
25 to 30 
44 to 50 
about 30 
25 to 30 
about 25 
20 to 25 
20 to 25 
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ties for purposes of deliberation and general administration.'* 
If, in the forty-year period from the adoption of the Consti- 
tution in 1780 to its amendments in 1821, there had been a 
serious doubt as to the power of our General Court to do what 
had already been done in other New England States in creat- 
ing cities, and in Massachusetts in regulating municipal gov- 
ernments, would the successive attempts and able reports by 
leading statesmen, lawyers, and citizens in support of a *' City " 
or of a ''Town and City'' charter for Boston, or for a *'Town 
Council" for Boston, and which you, Mr. President, have now 
so fully presented, have been so often and so seriously under- 
taken, submitted and voted upon ? 

The Committees' report of 1815 for a form of government 
for Boston, similar to Brookline's present limited town meet- 
ing form, was rejected by a majority of only 31 in a total vote 
of 1871. That report of 22 leading citizens reveals no serious 

*The General Assembly of Rhode Island under its Charter of 1663, the 
General Court of Connecticut under its Charter of 1662, and the General 
Court of Massachusetts under both the Charter of 1629 and that of 1691, 
were all invested with full power and authority to make all manners of 
wholesome and reasonable orders, laws, statutes, ordinances, directions, and 
instructions for the good and welfare of the country, and for the govern- 
ment and ordering thereof, and of the people inhabiting the same, etc., 
etc. (Story on Con., I., pp. 45, 59, 65), and by the Constitution of Massachu- 
setts, adopted in 1780, like power was continued and conferred upon its 
General Court. (Con. Mass., Part Sec, Ch. I., Sect. 1, Art. IV.) 

The power to create "plantations," "towns," "townships," (9 Gray, 485) 
and "cities" under those Charters and subsequent State Constitutions, though 
not expressly given yet followed by implication, and was repeatedly exer- 
cised, for in the interpretation of Charters and Constitutions "there is no 
solid objection to implied powers." (Story on Con., I., Sec. 433.) 

Between 1780 and 1820 such powers were recognized again and again in 
Massachusetts by the Boston Committees which reported upon the regulation 
of municipal administration for Boston, the General Court having again 
and again exercised such implied powers as to towns under the Charters of 
1629 and 1691. 

Weymouth v. Co. Com., 108 Mass. 142, 144. 
Com'lth V. Plaiated, 148 Mass. 375, 386. 

Among numerous Provincial Acts to regulate the organization and ad- 
ministration of municipalities may be especially named two of the earliest : 

1. "An Act for Regulating of Townships, Choice of Officers, and set- 

ting forth their Powers." Chap. XIII., Acts and Laws, 1692 
(Eleven sections). 

2. "An Act for the better Regulating of Town and Proprietary Meet- 

ings." Chap. VII., Acts and Laws, 1715 (Three sections). By 
the above : "Town Meetings for the choice of Representatives 
were to be regulated by the Selectmen." This was preserved 
in the Constitution (Part Second, Ch. I., Sec. 11^ Art. II., and 
Ch. II., Sec. I. Art. III., Rev. Laws, pp. 24, 28). It relates 
to elections, and not to deliberative meetings, and the Brook- 
line Special Act of 1915 carefully distinguishes these functions. 
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Constitutional obstacle. Boston had already, since 1805, been 
divided into Wards; and a Legislative Act complying with 
election requisites of the constitution could easily have been 
drawn (as Judge Samuel Dana afSrmed in the Convention of 
1820, Report, p. 88), and could also have covered deliberative 
requirements, as in the present Brookline Act. To ignore the 
facts which you have now presented would be unjust to the 
honored men whose public records upon this issue early in the 
last century are so significant and so attainable, but which for 
a long period appear to have been overlooked, or misunder-^ 
stood. 

In Brookline 's case (A Special Act. Acts of 1915, Chap. 
250), it was not the Second Amendment that applied. Brook- 
line, having fully three times 12,000 inhabitants (36,000), 
yet did not seek a **city'' charter, whether a city charter as 
contemplated in 1820 or any city charter existing today. A 
city charter was just what Brookline did not want. It wished 
to avoid the introduction, into its municipal affairs, of State 
and National politics which the Legislature now recognizes and 
encourages in city charters, and which tend to enfeeble muni- 
cipal public spirit and to promote the election of incompetent 
and unfaithful ofScers. A city charter now involves much 
more than the innocent change an inexperienced populace 
contemplated a century ago, very much more than a mere 
change from a direct to a representative government, and very 
much more than the Hon. Lemuel Shaw and his Committee in 
1821 either wished or contemplated. It means a larger outlay 
for municipal administration, and the adoption now of a form 
of municipal organization upon which in America, as Lord 
Bryce has said, * ' Satan has turned his heaviest batteries. ' ' 

The Brookline Act is decisively distinguished from **city'' 
creations, in that it is less expensive to operate, is non-poli- 
tical, and perpetuates the best features of town government, 
wisely substituting a definite chosen representation for an in- 
definite chance representation, thus comfirming and strength- . 
ening **the fibre of our institutions." Brookline, like the 
once town of Boston, by its normal growth changed long ago 
from a direct democracy into a dangerous chance represent- 
ative democracy that imperilled its administration, until res- 
cued by its limited town meeting Act. 

The Court of Common Council of the City of London (not 
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the London County Council) has 232 members, the City of 
London comprising an extent of about one square mile (673 
acres) with a permanent population of about 30,000. Brook- 
line's limited Town Meeting consists of about 260 members, 
the town's area being nearly seven square miles (4,357 acres) 
and its population about 36,000. 

Election difiSculties which formerly embarrassed Massachu- 
setts towns have long since been provided for by precinct 
voting (now Constitutionally sanctioned), and otherwise 
through general laws. By the Brookline Act the right of any 
voter to speak (but not to vote) in town meeting is preserved, 
and has frequently been availed of, and that Act does not 
conflict with any constitutional control of elections, or with 
general meetings secured to the people by the Constitution.^ 

It is the Twenty-ninth Amendment (adopted in 1885), 
coupled with the long standing broad inherent powers of the 
General Court, that substantiated the Brookline Act.® 

That Amendment provides that the Legislature may author- 
ize precinct voting in towns for the election of officers under 
the constitution, and it expressly annuls **all the provisions 
of the existing Constitution inconsistent" with the provisions 
of that Amendment. 

But in our large towns precinct voting, if unaccompanied 
by relief for the organization and regulation of deliberative 
town meetings, would put a premium both upon civic neglect 
and upon conditions incompatible with municipal safety, con- 
ditions now intensified in Massachusetts by the admission from 
abroad of large numbers of people whose ignorance and poli- 
tical habits are so much at variance with native New England 
intelligence, education, and institutional development. At the 
time Brookline adopted its limited town meeting system be- 
tween fifty and sixty per cent, of its electorate were poll tax 
payers only, and about eighty per cent, of its electorate could 

5 The Australian ballot system, which Massachusetts was the first State 
to adopt (1888), and the multiform safeguards of our present elaborate elec- 
tion laws requiring a chapter in the Revised Laws of 426 sections, provide 
relief in elections, of which our predecessors of a century ago knew as little, 
perhaps, as is commonly declared the ancient Athenians knew of modern 
representative government : though Aristotle affirms that representative 
government was practised in Mantinea, In the Peloponnesus. (The Politics, 
r.ook VI.) 

8 That Act is entitled : "An Act to provide for Precinct Voting, Limited 
Town-Meetings, Town-Meeting Members, a Referendum and an Annual Mod- 
erator in the Town of Brookline." Special Acts of 1915, Chap. 250. 
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not have gained entrance to its Town Hall, the seating capacity 
of which is about 800, or nearly double the seating capacity 
of the British House of Commons. The town meetings were 
therefore controlled by the first to arrive, or the strongest, and 
often by the least responsible, creating a situation that sapped 
the ** vital feature of the town system of government" which 
has so long been recognized and is practicable in small towns, 
but is unavoidably lost in large towns. Today there are over 
6,000 legal voters in Brookline.*^ 

In your reference to what Chief Justice Shaw wrote in his 
opinion in the Charlestown annexation case of 1854 {Warren 
V. Charlestown, 2 Gray 94, 101), it appears that the Chief 
Justice distinguished between a town and a city organization 
by afSrming that in the former : 

''All the qualified inhabitants meet, deliberate, act and 
vote in their natural and personal capacities, in the ex- 
ercise of their corporate powers; whereas under a city 
government this is all done by representatives.'' 

That opinion of about 5,000 words, written by the Chief 
Justice under pressure, as he admits, and when in his 74th 
year, was delivered three days after the arguments in Court. 
Unless that quotation is treated as a mere figure of speech, a 
mere theoretical supposition, it contradicts not only what Mr. 
Shaw and his Committee members reported to the town of 
Boston, in 1821, as to the ** actual fiction" and ** absolute im- 
possibility" of the operation of such a theory of municipal 
government in large towns, but about forty years later, in 
1893, Chief Justice Field in his opinion in the case of Larcom 
y/Olin, 160 Mass. 102, 107, properly omits the word '"all" in 
his statement of the difference between a town and a city in 
this State, when as he says, *4n a town the qualified voters 
meet together in town meeting," etc. 

The ** right" to vote in town meetings convened for delibera- 

^The Hon. Lemuel Shaw and his associate Committee members reported to 
Boston, in 1821, that: "If every citizen did his duty in attending, there is 
no building that could contain the assembly ; deliberation in that event would 
be utterly impracticable, and the present form of Town government would 
be shown at once to be ahaolutcly impossihle." The Committee added that : 
— "In fact the form of our town government has, through the increase of 
its inhabitants, become an actual fiction/' (A copy of this Report is in the 
Boston Public Library.) 
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tive purposes is not a substantive, a constitutional right, like 
that of life or liberty treated as a natural right ; it is rather a 
political, statutory right,^ subject to Legislative regulation as 
occasion may require. * * The mode of organization [for towns] 
required by the constitution," to use words ascribed to Mr. 
Shaw, related solely to election purposes, not to deliberative 
purposes, — a vital distinction which appears to have been since 
overlooked, and the Second Amendment specifically refers to 
the conduct of *^city" governments '*for the election of of- 
ficers. ' ' 

Mr. Shaw and his Committee, in their report in 1821, em- 
phasized the loss of even the statutory right to vote in town 
meetings in large towns when they reported that in Boston 
that right had already ** become an actual fiction/'' 

Municipal law, like the common law, grows. Not precedents 
alone, but experience as well, determines law. The Saxon 
character rebels against what is arbitrary, or unjust or what 
disregards political needs. **The Great Charter closes one 
epoch and begins another,'' as Professor Stubbs wrote. 
Thomas Jefferson's laudation of New England towns as 
*'the vital principle of their governments, that have proved 
themselves the wisest invention ever devised by the 
wit of man for the perfect exercise of self-government,'' 
applied to the epoch of small towns with voters of native 
stock of a century ago. What, it is true, '^was the fibre 
of our institutions," now fails to strengthen the fabric 
with large towns, and becomes, as Mr. Shaw well said, an 
''actual fiction," unless fortified by the elective principle 
for a new epoch. 

If it is definitive that ' ' each qualified inhabitant of the town 
has an indisputable right to vote upon every question present- 
ed, as well as to discuss it, or there is no town meeting, ' ' and if 
that is now to be construed as **the vital feature" of New 
England Town Meetings in large towns, then the larger the 
town the more illusive and visionary is that ''right," the more 
impracticable is the form of government, the more fantastic 

8 Revised Laws of Mass., Chap. II., Sect. 12 ; Acts of 1913, 
Ch. 835., Sect. 12. 
Ashley v. Three Justices, 228 Mass. 63, 81. 
Com. V. Plaisted, 148 Mass. 375, 383 to 386. 
Municipal Home Rule, Goodnow, p. 85. 
Chandler v. Bostons 112 Mass. 200, 204. 
8 C. Y. C. 779. 
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is that ** feature/' and the more significant becomes Mr. 
Shaw's *' actual fiction/' 

Alexander Hamilton points the corrective in the Federalist, 
No. LVII., in these words : 

'*The elective mode of obtaining rulers is the char- 
acteristic policy of republican government." 

The Second Amendment, of 1821, covers the constitutional 
election question when **an act of incorporation" is sought 
specifically for *'a city government," in towns having over 
12,000 inhabitants. The simpler, effective Twenty-ninth 
Amendment, of 1885, covers the constitutional election ques- 
tion in all towns, annuls **all the provisions of the existing 
constitution inconsistent with the provisions" of that Amend- 
ment, and does not abridge or restrict the powers which the 
General Court has always possessed and has exercised over 
all towns in prescribing their organization and in regulating 
their administration. 

In Massachusetts according to Mr. Shaw (Mass. Convention, 
p. 192), and also quoted by Chief Justice Gray, in Hill v. 
Boston, 122 Mass. 344, 355 : 

^^ Every town is to all substantial purposes a city. They 
are towns corporate, having the power of choosing their 
own ofiScers and sending members to the General Court, 
with jurisdiction over all their local and prudential con- 
cerns." . . . They possess all the powers and privi- 
leges of municipal corporations of Great Britain or in 
this country,'' 

If then the General Court already possessed the power, as it 
did, to create towns that were *'to all substantial purposes a 
city, ' ' why was the Second Amendment necessary in the form 
that it took? The Constitutional point — it was the only es- 
sential point — as to elections, could have been covered as by 
the Twenty-Ninth Amendment. We now know that the 
Second Amendment in the form it took was not essential. 

Mr. Webster's Committee on that Second Amendment had 
been instructed merely to report on an Amendment, if neces- 
sary, ''to grant to towns, in certain cases, the powers and 
privileges of a city government" (Mass. Convention, p. 125). 
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To this day, even, there appears to be no epitome of the 
*' powers and privileges'' of borough or city governments in 
Great Britain (Gov. of European Cities. Munro, 1917, p. 
269). In 1820 there was a suspicion that **city" privileges 
might excite the jealousy of towns, and to allay that appre- 
hension Mr. Shaw came to the rescue with his sweeping at- 
tributes of the ** powers and privileges'' of our towns, making 
them on that score the peer of any English speaking city at 
home or abroad ! 

The ambiguity of the term ''city," and its undiscriminat- 
ing application in Great Britain and in the United States has 
been of long standing. 

**It has only been since the latter part of the 19th 
century that the ofiScial style of 'city' has, in the United 
Kingdom, been conferred by royal authority on certain 
important towns which were not episcopal sees. ' ' {Encyc, 
Britannica, Title— ''C%.") 

Manchester, England, was not entitled a "city" until 

1853. 
Liverpool, England, was not entitled a "city" until 

1880. 
Birmingham, England, was not entitled a "city" until 
1889. 

The Hon. Joseph Chamberlain was the distinguished Mayor, 
from 1873 to 1876, not of the City but of the Town of Birm- 
ingham, with a population of nearly half a million.® 

Whatever the defects in the recent proposed General Act 
(in 1918) "Relative to the Administration of Town Affairs 
and to authorize the Adoption of a Limited Town Meeting," 
yet the Brookline Special Act of 1915 did not '^abolish" in 
that large town the theol:'etic town-meeting form, the "vital 
feature," and the "fibre" of our institutions. The theoretic 
or direct democratic form had in Brookline, years before and 
necessarily, ceased to exist; it had already "become an actual 
fiction." The General Court, in Brookline 's special case, did 

"Contrast this with the Massachusetts Act of 1880 creating Cottage City, 
in Dukes County, though not organized as a city, and subsequently in 1907 
changing its name to Oak Bluffs. It was always but a town. Its popula- 
tion is about 1,000. Charlton City, with a Post-Office of that name t>ear, 
the heart of Worcester County, and Montague City, with a Post-Offlce of 
that name, in Franklin County, are yet not organized as titles. 
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not ** abolish'' what was not there. Under its broad, long- 
established powers it merely recognized and regulated exist- 
ing conditions for town meetings in Brookline. It merely 
passed a permissive Act giving to the electorate of Brookline 
the choice of retaining its then existing chance but in- 
creasingly dangerous representative town meeting form, or 
of adopting a chosen safe representative town meeting form, 
which, as the Act was drawn, complied with the average at- 
tendance at Brookline town meetings under its chance repre- 
sentative form. Brookline promptly accepted that permissive 
Act by a vote of about 3 to 1, and its successful operation at- 
tracts wide attention. 

The idea of ** erecting and constituting" a ^^city/' whether 
a city as little understood as in 1820, or as now well-known in 
Massachusetts by many original city charters with their mul- 
tifarious amendments, but every such charter introducing 
politics and substituting a Mayor and Aldermen and City 
Council for Selectmen and town meetings, is wholly foreign 
to the motive or text of the modem Brookline Act, and there 
cannot rightly be read into that Act any such origin or pos- 
tulate. 

The prolonged, stormy Boston town meeting of late in 
December, 1821, and early in January, 1822, clamored for a 
**city" organization with Mayor and Aldermen, as con- 
templated by the Second Amendment. But Brookline in 1915 
recoiled from any such government. To maintain now that 
every ** representative" form (chance or chosen) of local gov- 
ernment is synonymous with and to be legalized only under 
the ** municipal or city" form as contemplated and authorized 
by the Second Amendment, would ascribe to that Amendment 
an unnecessary, even mischievous interpretation, in view of 
what the experience of an intervening century reveals, and 
in view of what the Twenty-ninth Amendment justifies. 

It is singular, as your references, Mr. President; confirm, 
that this distinction between the original constitutional re- 
quirements as to election, and their absence as to deliberative 
functions, has been passed unnoticed by our Courts, though 
it was twice affirmatively announced in the Constitutional 
Convention of 1820, by Judge Samuel Dana, of Groton, and 
by Mr. Samuel A. Welles, of Boston, the latter succinctly 
stating that: 
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**The only reason for the resolution (for city charters) 
was on account of elections in large towns ; ' ' and the for- 
mer stating that the Legislature had always exercised the 
power of granting acts of incorporation of any kind, 
though nowhere conferred in express terms, and that the 
difficulty as to elections could be easily overcome. (Mass. 
Convention, 1820, pp. 195-6, and pp. 87-8.) 

The boundary line between direct and representative gov- 
ernment in towns cannot and does not rest upon the arbitrary 
number 12,000 in the Second Amendment, determined as that 
was by no rule or principle, but which resulted from a com- 
promise between numbers varying fronj 5,000 to 30,000 con- 
sidered by the Convention of 1820, when restricting the right 
to apply for a **city'' charter. 

The line between direct and representative government is 
drawn in each town by the limit of the seating or holding 
capacity of the Town Hall, or of the place of assemblage of the 
voters. In this State there are now probably between fifty and 
sixty towns where the town hall or place of assemblage in 
each is inadequate for the voters, many of those towns having 
less than 12,000 inhabitants. 

When that limit is reached in any town then direct demo- 
cracy for purposes of deliberation ceases, and representative 
(chance) democracy begins, constitution or no constitution, 
law or no law. When confronted with that condition in 
Brookline, long anticipated, carefully prepared for, and 
bound to be met in such a town having the choice of either (1) 
a commission form of government, or (2) a city charter, or 
(3) annexation to Boston, or (4) the retention of its present 
form adjusted to meet its requirements, we proceeded — pardon 
me for the rustic phrase — to souse the whole matter with a 
bucket full of horse sense, ^^ or rather to put into practical 
effect substantially what the distinguished Boston Committee 
of a century ago in 1815 recommended, carefully observing 
constitutional obligations and rights, but sweeping aside con- 
stitutional cobwebs. 

10 Professor Barthelemy of the Paris law faculty is reported last Novem- 
ber to have announced as his guiding principle that "when there is an ap- 
parent conflict between law and common sense, the solution Is always found 
by following the latter." 
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What Brookline and Newport have demonstrated, merely 
conforms, in this matter of expanding local government, to 
the fundamental principle established by our Federal Consti- 
tution (Art. IV., Sec. 4), which provides that: **The United 
States shall guarantee to every State in this Union a. repub- 
lican form of government. ' ' Not a democratic form. Those 
words republican and democratic do not, of course, refer to 
any political party, whether Republican or Democratic, or 
Federal or Anti-Federal, or National, or Progressive, or 
Middle-of-the-Road, or to whatever may be transitory ; but the 
term ** republican *' in the Federal Constitution refers to the 
permanent form of government which is guaranteed within 
each State. 

What is the difference between a republican and a demo- 
cratic form of government? Tersely put, it is this: The 
democratic form is government in person ; the republican form 
is government by representatives. The republican form unites 
with democratic principles. It is representative democracy, 
and is adapted to a multitude where the democratic form is 
not.ii 

The republican form, representative democracy, is estab- 
lished, perforce, in any town in this State when its electorate 
has outgrown the limits of the seating or holding capacity of 
its town hall or meeting place. If not then limited and 
regulated, such a chance representative democracy in a grow- 
ing community tends to become what the Hon. Lemuel Shaw 
and his Committee considered as ** absolutely impossible.'' 

The imperfect Report that we have — and it is the only Re- 
port — of the Constitutional Convention of 1820, ought no 
longer to be a misleading instrumentality with any of the 
Departments of our State, or with any municipality, on this 
question of limited, elective, or representative town meetings 
for purposes of deliberation, as to which there is not and 
never has been any substantial constitutional doubt. 



" "The natural limit of a democracy is that distance from a central point 
which will just permit the most remote citizens to assemble as often as their 
public functions demand, and will include no greater number than can join 
in those functions. However small the republic may be, the representatives 
must be raised to a certain number in order to guard against the cabals of 
the few ; and however large it may be, they must be limited to a certain 
number in order to guard against the confusion of a multitude." (Federal- 
ist, Nos. XIV. and X.) 
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Whatever doubt might have applied to certain matters of 
election is now covered specifically for ** cities, ''of above 12,- 
000 inhabitants, by the Second Amendment of 1821, requiring 
special Acts (160 Mass. 102) ; and is also now covered speci- 
fically for all ** towns" by the simpler Twenty-ninth Amend- 
ment of 1885, which annuls **all the provisions of the existing 
constitution inconsistent with the provisions" of that Amend- 
ment, and which leaves the General Court free to exercise its 
immemorial powers to make reasonable and wholesome laws 
to regulate the organization and administration of all towns 
as to meetings for deliberation. 
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Note. 



As illustrating the problems which Massachusetts must face 
and the resulting importance of local town and city government, 
as well as of the state government, Mr. Chandler has prepared, 
for the information of the bar, the following comparative table, 
the information in which is not easily obtainable. 



1. 

2. 

3. 
4. 
6. 
6. 
7. 
8. 
9. 
10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
20. 
21. 
22. 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 
31. 
32. 
33. 
34. 
36. 
36. 
37, 
38. 
39. 
40. 
41. 
42. 
43. 
44. 
45. 
46. 
47. 
48. 
49. 
50. 
51. 



BONDED NET DEBTS OF STATES AND TERRITORIES. 
From the Commercial and Financial Chronicle for 1918, and other sources. 



New York $180,600,366 
Mass. 85.059,905 

Mass. Met. Dist. 53,001,803 



California 

Louisiana 

Virginia 

Maryland 

Tennessee 

West Virginia 

No. Carolina 

Alabama 

Hawaii 

Porto Rico 

Rhode Island 

So. Dakota 

Georgia 

So. Carolina 

Missouri 

Oklahoma 

Texas 

Utah 

Oregon 

Colorado 

New Jersey 

Idaho 

Mississippi 

Michigan 

Arkansas 

Maine 

Wisconsin 

Montana 



$20,000,000 40 

\ L 



80 



100 



120 



140 



160 $180,000,000 

I L 



39,367,500 
28,935,500 
20,218,517 
18.655,983 
14,267.000 
12,393,927 
9.235,000 
9,057.000 
8,956.654 
8,016,597 
6,437,226 
6.425.000 
6.824,500 
5,382,059 
5,331,653 
4,367,000 
4,002,200 
3.310.000 
3.040.000 
3.009,052 
2.843,236 
2318.750 
2.756.899 
2,500,000 
2,000,000 
1,983,300 
1.951.000 
1.663.000 



New Hampshire 1.431,002 
Delaware 991,785 



Arizona 

Vermont 

Nevada 

Florida 

No. Dakota 

Indiana 

Wyoming 

Alaska 

Connecticut 

IlUnois 

Iowa 

Kansas 

Kentucky 

Minnesota 

Nebraska 

New Jersey 

Ohio 

Pennsylvania 

Washington 

TOTAL 



897.972 
736.131 
650,500 
601,567 
412,000 
345.615 
99.000 
None 



$559,576,199 



Average, per capita, about $5.50. for States with debts. 

New York, per capita, about $17. 

Mas.sachusetts, per capita, about $24. 

Massachusetts, Metropolitan District, 39 municipalities, per capita, about $37. _^.,„ ^ „ ^ w* 

The above table does not include municipal debts, nor each State's share of from a 20 to a 30 billion dollar war debt. 

Massachusetts was assessed last year for Income and Internal Revenue Taxes. 1191,814,298. 
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FURTHER DISCUSSION. 



Mr. E. a. Whitman. — ^Mr. President, your paper and the 
discussion seemed to carry with them the inference that the 
problem is one merely for the large town. But the method of 
representative meeting is as applicable to the city as it is to 
the town, and I would like here to suggest a proposition — 
several ingenious propositions of Prof. Beale of the Harvard 
Law School for the government of Cambridge, which even 
he was unable to get any substantial number of citizens to 
favor owing to the general prejudice in favor of tlie old form 
of city government. His plan was that all legislative mat- 
ters in the city should be referred to a council of uncertain 
number, having a tenure of office for one year or more, as the 
Legislature might determine, and any person in the city who 
could secure the signatures to his nomination paper or elec- 
tion paper of one hundred citizens, or any person whom any 
group of citizens might desire to be their representative, and 
for whom they could get the signatures of one hundred citi- 
zens, was thereby constituted a member of that council. The 
nomination was to be submitted to the board of registrars 
of voters and by them checked off and those voters were pro- 
hibited from signing any other nomination paper during that 
municipal year or period. The result would be, say in Cam- 
bridge there were fifteen thousand voters, if every voter could 
be reached and should express his preference, there would be 
a council of 150, who would meet at such times as the charter 
might provide. They would determine the appropriations 
and such legislative matters as would directly come before 
them; while the administrative functions would still be re- 
tained, in the city, by the mayor. 

The President. — I should like to ask Mr. Williams, whom 
I see here, what is the total number of representative mem- 
bers in the limited town meeting in Brookline? 

Mr. Fred H. Williams. — Mr. President, we have nine pre- 
cincts, and as I recall there are twenty-seven members from 
each precinct, making 243. And then we have certain offi- 
cials — the members of the board of selectmen and the chair- 
man of the board of assessors and the water board and park 
commissioners, and so on — so that we have a total member- 
ship of 263 if all are present. 
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The President. — How large an attendance do you get in 
your representative town meeting? 

Mr. WniiLiAMS. — ^We have rising two hundred. 

Mr. Dudley P. Bajley. — Mr. President, I am very much 
interested in this representative town meeting. I live in the 
city of Everett and I suppose probably you have all heard of 
that city since a certain mayor who occupied the chair the year 
prior to the present certainly put it on the map in a most 
unenviable manner. He got in merely through the division 
of the vote among three candidates. His support was con- 
centrated and the others were divided. And yet last year, 
when he was up again against a single candidate, he came 
within two hundred of getting there, getting a very large 
vote, and there are many who think he will get elected again 
this year. And the reason is that for some reason or other 
we can't get the better class of citizens to take an active part 
in city affairs, to vote or hold office. I think they would hold 
office if they could have the support of the better element of 
the community. But that is just the trouble. The man who 
makes a fight for good government is not supported and digs 
his political grave. That has been the general experience. 
If an official wants to continue in office he must be a sort of 
nobody, taking no very aggressive or decided action on any- 
thing, saying yes to almost everything and never doing any- 
thing to unsettle anybody's nerves. I believe that a repre- 
sentative town meeting — and you might as well call it a city 
meeting — a representative body as large as this one in Brook- 
line — would be a great improvement. You would get a larger 
representation of all the elements in the city and you could 
find enough men, I think, who would render the limited ser- 
vice required in such a body and who would represent the 
substantial elements of the community, instead of a small 
coterie of young political aspirants who are in politics simply 
as adventurers. 

Now I believe it would be a great improvement if we could 
have a larger representative body elected for the legislative 
work of the city. I don't know whether there is any way of 
getting rid of the mayor or not. I think if we could get rid 
of the mayor altogether the chances are that it would be a 
great improvement. Or if we could have the mayor elected 
by this larger assembly, I think that would be an improve- 
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ment — we would get a better mayor than we have been in 
the habit of getting. But a change in the direction of a 
town meeting is worthy of the thought of this body and of 
every other body of citizens who are interested in good 
government, for the government of our cities is the rottenest 
thing in our American political system, and it is poisoning 
the whole political body, because the cities are getting to be 
the overpowering force in the body pontic. One of the solu- 
tions of good government for nation and state is the refor- 
mation of* cities. I hope that this group will take some in- 
terest in disseminating public sentiment in favor of this 
larger legislative body for cities. 

Mr. Gleason. — I want to say a word of hearty commenda- 
tion of what they are doing out in Brookline. I moved out 
there a year or two before they adopted this system. I came 
from Boston; I was very familiar with Boston politics in 
the ward where I lived. I went out to Brookline a year or 
two before they adopted this representative system, and I 
studied it almost as an outsider, and I can say that it has 
worked splendidly. I have heard the gentleman speak who 
spoke for Brookline, and you would be surprised to see how 
splendidly that work is done. The streets are in fine con- 
dition. If you desire to have any repairs of a certain kind 
made they are done at once. They listen to all complaints 
with courtesy and examine with great care. Under the sys- 
tem that has been spoken of they have five selectmen, and 
you could not get better selectmen in the commonwealth. 
Everything is done for the benefit of the people. They are 
looking after the interests of the town of Brookline all the 
time from one end to the other. I was glad to hear Mr. Whit- 
man tell of the plan proposed for Cambridge. I believe, as 
Mr. Bailey has said, you don't need any mayor. With this 
board of five selectmen you have a force large enough to gov- 
ern any city in the commonwealth. In Galveston and some 
other cities they have got better results by having the coun- 
cil with no mayor than by having the mayor elected for the 
office. I hope that this Bar Association will not only study 
the Brookline system but teach it and tell others about it. I 
believe if people from other towns and cities of this common- 
wealth could come out there and live for a while so as to see 
how the government works, day in and day out and week in 
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and week out and year in and year out, they would be con- 
vinced that that was the proper form of government for cities 
and towns throughout this commonwealth, and I hope that 
this organization will spread that information. Many have 
come to me and asked me how I liked it, ignorant entirely of 
what was going on. Perhaps a short pamphlet on this matter 
might be distributed throughout the whole commonwealth 
and each lawyer, each member of this organization, asked to 
study it for the purpose of disseminating the views among 
his constituents. 

Mr. Fred H. Williams. — Mr. President, I don't want to 
throw any cold water, but you can have just as good gov- 
ernment in any of the towns today if the people want it. You 
will get just as good government as the people want, and the 
reason that my friend Gleason finds good government in 
Brookline is because the people as a whole want good govern- 
ment and they want efficiency on the part of their officials 
and they elect efficient men. You don 't have to have a repre- 
sentative form of town meeting in order to accomplish that. 
If the citizens of Cambridge or the citizens of Everett took 
hold and saw fit to elect good officers under their present sys- 
tem, they would get good government. Brookline is unusually 
well situated, fortunately situated. That is, the people who 
reside there are fortunate in having such a large body of in- 
terested citizens. Looking down from the rostrum on that 
town meeting you will see a judge of the Supreme Court, 
judges of other courts, the ex-president of the American 
Telephone Company, ex-speakers of the House, an ex-governor 
of this commonwealth; and so long as that class of men keep 
interested and so long as the citizens of Brookline see fit to 
elect them, you will have good government. But that repre- 
sentative form of town meeting might go to pieces if that type 
of men do not keep interested and are not elected. I think 
you have got to recognize that it is back to the people. They 
will get just such a form of government as they want. 

Mr. Clarence A. Bunker. — Mr. President, may I ask Mr. 
Williams if the limited government has resulted in greater 
general interest in the town government ? 

Mr. Williams. — ^Well, it is pretty difficult to answer that 
question. I have watched with a good deal of interest. At 
the outset every one was interested, all the citizens, and they 
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have elected a fine body of men. I don't believe there has 
been a legislature in the Commonwealth of Massachusetts nor 
a body of men assembled in the Commonwealth of Massa- 
chusetts that was superior to the personnel of the present 
town meeting of Brookline, with the exception possibly of the 
constitutional conventions of 1820 and of 1853 and the recent 
one. Whether they will keep up that interest I don't know. 
I am in hopes, of course, that they will. But if Brookline 
ceases to be an attractive place to men of wealth or moderate 
means, men of education and interested in good things in the 
place where they live, why, then you may have just the same 
situation twenty-five years or fifty years from now that Ever- 
ett has. I don't know that any one can foresee comparative 
results, but personally I believe in having the old-fashioned 
town meeting just as long as you can keep it and keep the 
interest of the citizens. But when you have such a condition 
as we had in Brookline it becomes impracticable. We had 
over 1,100 voters in Brookline at one meeting — 1,130, as I 
remember, according to a poll — of whom only 800 could sit 
and 300 stood for three hours during the meeting, and it took 
us on a question indirectly affecting the salaries of firemen 
and policemen thirty minutes to poll the meeting in one 
instance and twenty-five in another, and unless you had 
somebody in control such a meeting might get away from 
the moderator and you could not dispatch business when you 
• were appropriating two million dollars. So it was apparent, 
as Mr. Chandler said, something had to be done. We adopted 
that course which up to date has worked splendidly, carried 
on as it has been by an unusual body of men. 

Judge Bell. — This is a question of a good deal of impor- 
tance, as I understand it. When we have finished revising the 
forms of city government and town government we are going 
to undertake a government of the world. I understand that 
is in prospect, and if we win at the foundation we may have 
some success there. If we fail in this matter we can hardly 
hope for success in the greater undertaking. 

Now I have been very much interested in town and city 
government ever since I was a voter, which was a good many 
years ago. When I was living in Lawrence I held various 
offices and had a good deal of inside management of the gov- 
ernment, and my experience has led me to the conclusion that 
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some form like that which has been said to have been devised 
by Prof. Beale will be found advisable. I had reached almost 
precisely the same plan independently by which two things 
could be accomplished : In the first place, a reasonably large 
body of men to deliberate — ^not a small body, but a reasonable 
body, two or three hundred ; and the next point is that those 
men shall feel that they have some responsibility, and they 
will if they feel that they represent some particular part of 
the citizenship. If a man is nominated by a hundred voters, 
for instance, he would feel responsible to them, feel that he 
must act and be present and do his part. It seems to me as if 
that would be an improvement on these other schemes. We 
have tried many schemes of city government. It is fair to say 
no one of them has succeeded. I do not know of any city gov- 
ernment in Massachusetts which can be called very success- 
ful. Of course I recognize that back of it all is what has been 
suggested — the character of the citizens. It was the character 
of the men which made the New England town meeting a 
success; not the forms, but the character of the men who at- 
tended those meetings and who conducted its affairs. And 
your city government or your town government will not be 
very much better than the character of the citizens behind it. 
If they are ignorant, selfish — and those are two very different 
things, according to my experience in watching city govern- 
ments — ^the lower class may have been ignorant, but the self- 
ishness was often in the upper class. They were often men • 
who had axes to grind and who were not acting simply for 
the good of the community. The reliable men we found were 
in the middle class, ordinary, intelligent men, the higher 
classes of mechanics and operatives, the men who would 
neither be better nor worse for what was done. Those men we 
could rely upon. The other classes sometimes we could and 
sometimes we couldn't. 

Let me tell you an instance which illustrates what I mean. 
We had for an alderman a man who I suppose was the lead- 
ing grocer of Lawrence, and we elected him because he had 
made a success in his own private business, was intelligent, 
and we thought we could rely on him. But the moment he 
became an alderman he was no good whatever, he was so 
afraid he would lose a customer. People would come to him 
and threaten that trade would leave him. He had no back- 
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bone whatever. We could get no good work out of him at all. 
That is one of your dangers. 

I rose to endorse this idea of a representative town meet- 
ing in th€ larger towns, a sufficiently large body to command 
the respect and confidence of the citizens, and one in which 
they may feel they are all represented and which shall con- 
tain the intelligence and the uprightness of the community. 
That, I think, for our larger towns is the hope of good govern- 
ment, rather than any attempt at city charters or any of those 
forms which experience has shown are so easily turned from 
their proper object and proper course for the private ends of 
those who manipulate politics. 

Mr. John Herbert. — Mr. Williams says you can have good 
government if the people want it. I do not believe there is a 
city or town in this commonwealth in which the people do not 
want good government, but there are different degrees of 
want. One citizen wants it enough to sit in his home and have 
the other fellow secure it for him ; that is all. Another man 
wants it enough to go out and vote if it is a pleasant day. 
Another man wants it enough to go out and vote no matter 
what kind of a day it is. Now none of these degrees of want, 
in my opinion — and I have had quite a number of years' ex- 
perience in this line — will be sufficient to bring about good 
government. Unless a man has sufficient desire for good gov- 
ernment to be willing to do something more than cast his vote 
on election day, there never will be good governments, I be- 
lieve, in any city or town. I am a resident of Somerville and 
for thirty years more or less the people have wanted to do 
away with the sixth class license and the **pony express'' li- 
cense ; but they did not want it enough to put forth the neces- 
sary effort in the proper way. And just ^\e of us, five citi- 
zens of the city of Somerville, took hold of the matter three 
or four years ago, and the very first year we took hold of it 
we prevented the board of aldermen from granting any sixth 
class licenses. The next year we put an end to the granting 
of a license for * * pony express. ' ' We wanted it enough to do 
something, to stir up the people, to call their attention to the 
men who are candidates for the board of aldermen, and to say 
to those men, '*If you want to be elected to the board of al- 
dermen we want to know what your position«is on the grant- 
ing of a sixth class license." And we put in the local papers 
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the names of the men who said they were opposed to the 
granting of the licenses and if elected they would so vote. 
And not a single man dared vote any other way, for he knew 
the public sentiment had been stirred and he could not get 
elected again unless he voted in accordance with that plan. 

Now, the trouble is, even if we want to do it at one time, 
we don't want to continue. Patient thoroughness in the 
want is the only thing, I believe, that will continue to make 
good government either in town or city. There must be a 
sufScient number of citizens who will devote a reasonable 
amount of time every single year, not to electing men but to 
getting proper men nominated. That is where the spring is. 
If men get nominated who are not fit for the oflftce it is going 
to be exceedingly diflScult for people who want good govern- 
ment to rise up and elect somebody else. But if we take hold 
of the matter in the beginning and see that proper men are 
nominated, then I believe, no matter what kind of a system 
we have, whether this representative system or some other 
system, we can have good government in cities and towns. 

Mr. Victor J. Loring. — Mr. President, I should like to 
ask Mr. Williams how far he thinks the precinct system con- 
tributes to the success of the Brookline town meeting system ? 

Mr. Williams. — Well, in the town of Brookline, which has 
35,000 people, in my opinion it was a decided advantage to 
have the precinct system. We have three places of voting. 
The precincts are laid out in such a way that several pre- ^ 
cincts vote in the same room but at different locations. At 
my own voting place at Coolidge Corner, for instance, Pre- 
cincts 1 and 2 vote in the same room ; three precincts vote at 
the town hall and two or three at Washington Square. Now, 
in my opinion that is a decided help in the town of Brookline 
to bring out the vote and keep up the interest. When we 
all had to go to the town hall from all parts of the town to 
vote we did not get as large a vote as we do now. 

Mr. Chandler. — ^Mr. President, I would like to state that 
a majority of the voters in Brookline are only poll taxpayers 
and have been for many, many years. They have always 
been treated fairly and they control the town to a certain 
extent. 

Mr. Hollis R. Bailey. — ^Mr. President, speaking of the 
power of the Legislature to alter or modify the form of town 
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government, it may be worth while to remember that for the 
first hundred years of the towns in Massachusetts, and I 
guess in some of the other New England colonies, there was a 
combination of the state and church ; that is, the towns voted 
in town meeting on parochial affairs, as to the building of a 
meeting-house, repairing a meeting-house, and they had a 
certain voice, too, with the church, in settling a minister. If 
you examine the town records of the early towns where they 
are still preserved you will find — for example, in Cambridge 
— ^the parochial affairs attended to in the town meeting. But 
after about a hundred years, the general court in 1725 as- 
sumed the power — and had the power, because I guess their 
legislation was approved higher up in England — ^to author- 
ize the towns to separate church and state in a way and have 
the parochial business done in separate parish meetings. And 
so about 1733 you will find that the towns gave up attending 
in town meeting to parochial work, which was done in parish 
meetings, where those who were specially interested attended 
and those who did not care did not go. It is further inter- 
esting to note that that went on in those unincorporated par- 
ish meetings until about 1785, after Massachusetts has adopted 
a constitution, when the Legislature passed an act making 
every territorial parish a corporation. So that the Legisla- 
ture always have had or assumed to have a very large power 
in determining what the town governments should do and 
what they might deal with. 

Mr. Williams. — I will only add a word. One element, in 
my opinion, to which the successful administration of affairs 
in Brookline is due is the Committee of Thirty, as we call it ; 
they call it in some places a Finance Committee. That com- 
mittee is appointed by the moderator under a vote of the town 
at the last town meeting of the yeav, and he has the privilege 
of appointing them after the adjournment of the meeting. 
That is provided for in the vote. And we have been able to 
secure the active service and advice of some of the most ca- 
pable business men in Boston, men who reside in Brookline. 
They go to those meetings. The selectmen are on this com- 
mittee, as a matter of course, making thirty-five members in 
all. We divide up into sub-committees, and the sub-commit- 
tees may have three, four, or five sessions until eleven or 
twelve o'clock at night, and then get together in the general 
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committee and pass on every item. In that way we save the 
town meeting members a large amount of work. I don't know 
that we could handle our business efficiently without thj as- 
sistance of that committee. And so long as we get men of 
that type who are willing to serve we get excellent results. 
Every item is gone over to a postage stamp — I don't mean 
literally a two-cent postage stamp, but an appropriation for 
postage — and passed on first by a sub-committee, and then 
the sub-committee reports to the general committee and the 
general committee passes on everything. The gentleman in 
front, Mr. Gleason, was impressed by the efficiency of the 
administrative end — that is, the results which I think come 
from the efficiency of the administrative end rather than 
from the representative form of government. 

Mr. Forbush. — Mr. President, Mr. Williams' last remark 
recalls to me an experience of my own, back quite a good 
many years ago. The town where I lived was long in the 
habit of having quite tumultuous and long-continued town 
meetings. It was in the state that I think a great many 
towns are, where if a popular man advocated any method that 
thing would go through no matter what its intrinsic worth. 
If an unpopular man advocated the best scheme in the world 
it would be defeated. It was mob government. The great 
bone of contention was always the appropriations. In that 
town the political contest divided between the license and 
the no-license forces. I had seen in one of our papers a 
scheme which was being tried in Quincy, and I introduced it 
at one of our town meetings. I made a motion that a com- 
mittee be chosen, consisting of the six candidates for select- 
men, three on each side, and certain others who I do not now 
recall but who represented evenly the two conflicting ele- 
ments politically of the town, and that all matters of appro- 
priations be referred to that committee. The result was that 
the town business was expedited and the time for carrying 
it through was cut in halves. These appropriations were con- 
sidered on their merits. They came in recommended by men 
on both sides of the political fence and the whole system was 
radically changed and successfully changed. A little later 
the town adopted a new set of by-laws and has now embodied 
in those by-laws the scheme, so that a representative commit- 
tee on appropriations is one of the fixtures of the town. 
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Questions Submitted by the Senate to the Justices op 
THE Supreme Judicial Court. 

The Commonwealth of Massachusetts. 



Senate, April 30, 1918. 

Whereas, There is now pending in the Senate a bill, num- 
bered House, 1441, entitled '^An Act relative to the adminis- 
tration of town affairs and to authorize the adoption of a 
limited town meeting,'' a copy of which is herewith sub- 
mitted (with changes, as it was passed to be engrossed by 
the House) ; and 

Whereas, There exist grave doubt and uncertainty as to 
the constitutional power of the General Court to enact the 
said bill ; therefore be it 

Ordered, That the Senate require the opinions of the Hon- 
orable the Justices of the Supreme Judicial Court upon the 
following important questions of law : — 

First. Has the General Court the power, under the Con- 
stitution of the Commonwealth, to pass a general law enabling 
such towns as may adopt its provisions to substitute for the 
town meeting form of government, in which every qualified 
voter of the town may participate, a form wherein the town 
meeting shall consist of a certain percentage of the voters 
elected as town meeting members, so-called, by the voters at 
large ? 

Second. Would House Bill, Number 1441, above-men- 
tioned, as passed to be engrossed by the House, be consti- 
tutional if enacted? 

HENRY D. COOLIDGE, 

Clerk. 
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House Bill, No. 1441 (as it was passed to be engrossed by the House). 

AN ACT 

Eelative to the Administration of Town Affairs and to 
authorize the Adoption of a Limited Town Meeting. 

Be it enacted hy the Senate and House of Representatives 
in General Court assembled, and hy the authority of the 
same, as follows: 

Section 1. The selectmen of any town that shall accept 
this act shall forthwith upon its acceptance divide the terri- 
tory of the town into voting precincts, to be designated by 
numbers or letters and to contain approximately an equal 
number of registered male voters, but not less than three 
hundred nor more than one thousand voters in any precinct. 
The precincts shall be so established as to consist of compact 
and contiguous territory to be bounded, so far as is prac- 
ticable, by the centre line of known streets and ways and by 
other well-defined limits. The boundaries shall be reviewed 
and, if need be, revised, partly or wholly, by the selectmen, in 
May once in every five years. The selectmen shall, within 
ten days after any establishment or revision of the precincts, 
file a report of their doings with the town clerk, the registrars 
of voters, and the assessors, with a map or maps or description 
of the precincts and the names and residences of the voters 
therein. The selectmen shall also cause to be posted in the 
town hall a map or maps or description of the precincts as 
established or revised from time to time, with the names and 
residences of the registered voters therein; and they shall 
also cause to be posted in at least three public places in each 
precinct a map or description of that precinct, with the 
names and residences of the voters therein. The division of 
the town into voting precincts and any revision of such pre- 
cincts shall take effect upon the date of the filing of the 
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report thereof by the selectmen with the town clerk. When- 
ever such precincts are established or revised, the town clerk 
shall forthwith give written notice thereof to the secretary of 
the commonwealth, stating the number and designation of 
the precincts. The provisions of chapter eight hundred and 
thirty-five of the acts of nineteen hundred and thirteen, and 
of any amendments thereof, relating to precinct voting at all 
elections, so far as the same are not inconsistent with this act, 
shall apply to all elections and primaries in a town which 
adopts this act upon the establishment of voting precincts as 
hereinbefore provided. 

Section 2. The registered male voters in each of such pre- 
cincts shall, at the first annual town election held after the 
establishment of the precincts, and conformably to the laws 
rselative to elections, not inconsistent with this act, elect by 
ballot six per cent of such voters in such precinct other than 
the officers hereinafter designated in section three as town 
meeting members at large, such elected voters to be town 
meeting members of the town, one third of whom shall be 
elected for the term of one year, one third for the term of 
two years and one third for the term of three years from the 
day of the annual town meeting; and thereafter, except as 
hereinafter provided, at each annual town election the voters 
of each precinct in the town shall, in like manner, elect two 
per cent of their number to be town meeting members of the 
town for the term of three years, and shall at such election 
fill for the unexpired term or terms any vacancies then 
existing in the number of town meeting members in their 
respective precincts. Upon every revision of the precincts 
or of any of them the term or terms of office of all town 
meeting members within every such revised precinct shall 
terminate on the date of the next annual town meeting and at 
the annual town election on the same date there shall be an 
entirely new election of town meeting members in every pre- 
cinct so revised, as well as in any precinct or precincts newly 
established. The town clerk shall, after every election of 
town meeting members, forthwith notify each member by mail 
of his election, with instructions to signify in writing to the 
town clerk, within seven days after the receipt of the notice, 
his acceptance or refusal of such membership. 
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Section 3. Any town meeting held under the provisions 
of this act, except as is otherwise provided, shall, at and after 
the first annual election held under this act, be limited to the 
voters elected under section two together with the following 
designated as town meeting members at large, namely, any 
member of the general court of the commonwealth of Massa- 
chusetts who is a registered voter of the town, the moderator, 
the town clerk, the selectmen, the town treasurer, the town 
accountant, the town counsel, the town collector of taxes and 
the town auditors, the road commissioners, superintendent of 
streets or highway surveyor, the assessors, the water or sewer 
commissioners, the school committee, the members of the 
finance commission or committee and the chairman of any 
board constituted by law or by vote of the town. The town 
clerk shall notify the town meeting members of the time and 
place at which town meetings are to be held, such notices, 
when practicable, to be sent by mail at least four days before 
any such meeting. The town meeting members, as aforesaid, 
shall be the judges of the election and qualification of their 
members. A majority of the town meeting members at any 
such limited town meeting shall constitute a quorum for doing 
business; but a less number may organize temporarily and 
may adjourn from time to time. All town meetings shall be 
public. The town meeting members as such shall receive no 
compensation. Subject to such conditions as may be deter- 
mined from time to time by the members of a limited town 
meeting any voter of the town who is not a town meeting 
member may speak, but not vote at such a meeting. A town 
meeting member may resign by filing a written resignation 
with the town clerk, and his resignation shall take effect on 
the date of such filing. A town meeting member who re- 
moves from the town shall cease to be a town meeting member. 

Section 4. Nominations of candidates for town meeting 
members to be elected under this act shall be made by nomi- 
nation papers signed by not less than thirty voters of the 
precinct in which the candidate resides and filed with the 
town clerk at least ten days before the election. No nomi- 
nation papers shall be valid in respect to any candidate whose 
written acceptance is not thereon or attached thereto. 
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Section 5. The articles in the warrant for every town 
meeting, so far as they relate to the election of the moderator, 
town officers, and town meeting members, as hereinbefore pro- 
vided, to granting licenses for the sale of intoxicating liquors, 
referenda, and all matters to be acted upon and determined 
by ballot, shall be so acted upon and determined by the voters 
of the town in their respective precincts. All other articles 
in the warrant for any town meeting shall be acted upon and 
determined exclusively by town meeting members at a meet- 
ing to be held at such time and^ place as shall be set forth 
by the selectmen in the warrant for the meeting and subject 
to the referendum provided for by section ten. 

Section 6. A moderator shall be elected by ballot at each 
annual town meeting and shall serve as the moderator of all 
town meetings except as otherwise provided by law until his 
successor is elected and qualified. Nominations for moder- 
ator and his election shall be as in the case of other elective 
town officers, and aijy vacancy in such office may be filled" by 
the town meeting members at a meeting held for that pur- 
pose. If a moderator is absent, a moderator pro tempore may 
be elected by the town meeting members. 

Section 7. Any vacancy or vacancies in the full number 
of town meeting members from any precinct may be filled by 
appointment until the next annual election by the remaining 
members of the precinct from among the registered male 
voters thereof. Upon petition therefor, signed by not less 
than ten town meeting members from the precinct, notices 
thereof shall be promptly given by the town clerk to the 
remaining members from the precinct in which such vacancy 
or vacancies exist, and he shall call a special meeting of such 
members for the purpose of filling such vacancy or vacancies. 
He shall cause to be mailed to each of such members, not less 
than four days before the time set for such meeting, a notice, 
specifying the object and the time and the place thereof. At 
such meeting a majority of the members shall constitute a 
quorum, and they shall elect from their own number a chair- 
man and a clerk. The choice to fill any such vacancy shall 
be by ballot and a majority of the votes cast shall be required 
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for a choice. The chairman and clerk shall make a certificate 
of such choice and forthwith file the same with the town clerk, 
together with a written acceptance by the member or mem- 
bers so chosen, who shall thereupon be deemed elected and 
qualified a town meeting member or members, subject to the 
right of all the town meeting members to judge of the election 
and qualification of members as set forth in section three. 

Section 8. If at any limited town meeting, a vote is passed 
authorizing the expenditure of twenty-five thousand dollars 
or more as a special appropriation, such vote shall not become 
operative until after the expiration of five days, exclusive of 
Sundays and holidays, from the dissolution of such meeting. 
If, within the said five days a petition signed by not less than 
twenty voters from each precinct therein, with their street 
addresses, is filed with the selectmen, asking that the question 
or questions involved in such vote be submitted to the voters 
at large, the selectmen and the moderator shall, within four- 
teen days after the filing thereof, present the question or 
questions so involved to the voters at large convened in a 
special town meeting to be held for that purpose, at which 
meeting the ballot and the check lists shall be used in the 
respective precincts, and such question or questions shall be 
determined by the vote of a majority of such voters at large 
of the town voting thereon at such special town meeting. If 
such petition be not filed within the said period of five days, 
the vote in the limited town meeting authorizing such expen- 
diture shall become operative upon the expiration of the said 
period. 

Section 9. The municipal corporation of a town, after the 
acceptance of this act, shall have the capacity to act through 
and to be bound by its said town meeting members who shall, 
when convened from time to time as hereinunder provided, 
constitute limited town meetings; and such limited town 
meetings shall exercise exclusively, so far as shall conform to 
the provisions of this act, all powers vested in the municipal 
corporation of the town. Action in conformity with all pro- 
visions of law now or hereafter applicable to the transaction 
of town affairs in town meetings shall, when taken by any 
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limited town meeting in the town in accordance with the 
provisions of this act, have the same force and effect as if said 
action had been taken in a town meeting, open to all the 
voters of said town, as heretofore organized and conducted. 

Section 10. This act shall not abridge the right of the 
voters or citizens of a town to hold general meetings accord- 
ing to any right secured to them by law or by the constitution 
of the commonwealth; nor shall this act confer upon any 
limited town meeting the power finally to commit the town 
to any measure affecting its municipal existence or making 
any change in the form of its government, without action 
thereon by the voters of the town at large. 

Section 11. Upon petition of ten per cent of the registered 
male voters of a town filed with the selectmen at any time 
within thirty days prior to any annual town meeting, this 
act shall be submitted to the voters of the town at such meet- 
ing. The act shall be submitted in the form of the following 
question to be placed on the official ballot: — ^* Shall chapter 
of the acts of 1918 relative to limited town meetings be 
accepted by the town of ? * ' If a majority of the 

voters voting thereon vote in the affirmative, this act shall 
take effect in that town ; otherwise, it shall not take effect. 
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OPINION OF THE JUSTICES OF THE SUPEEMB 
JUDICIAL COURT. 

To the Honorable the Senate of the Commonwealth of 
Massachusetts, 

We, the undersigned Justices of the Supreme Judicial 
Court, have considered the questions, of which a copy with 
the order relating thereto is hereto annexed, and respectfully 
submit this opinion. 

The questions and the accompanying bill relate to the 
power of the General Court under the Constitution to enact a 
general statute abolishing the town meeting form of govern- 
ment and substituting for it a qualified kind of municipal 
meeting wherein the power to vote shall be exercised alone 
by certain representative voters consisting of a percentage of 
the total number, chosen by their fellows from precincts into 
which the town is to be divided, such statute to take effect 
automatically in any town whe^ accepted by the affirmative 
votes of a majority of the voters at a duly warned town meet- 
ing. 

The essential and distinguishing characteristic of the 
town meeting form of government is that ^^all the qualified 
inhabitants meet, deliberate, act and vote in their natural 
and personal capacities in the exercise of their corporate 
powers." Warren v. Mayor & Aldermen of Charlestown, 2 
Gray, 84, 101. Each qualified inhabitant of the town has an 
indisputable right to vote upon every question presented, as 
well as to discuss it, or there is no town meeting. This is 
universally understood as the vital feature of the town system 
of government as practised in this Commonwealth continu- 
ously from a time long before the Declaration of Independence 
until the present. This form of local government was the 
fibre of our institutions when the Constitution was adopted. 
It is implied whenever the word ^'town" is used in that in- 
strument. It was held in profound esteem and was guarded 
with jealous care. The public spirit in Massachusetts which 
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led to the opening battles of the Revolution was nurtured and 
promoted in large measure by the deliberations and votes in 
the various town meetings. Wheelock v. Lowell, 196 Mass. 
220, 227. 

It is manifest that this vital feature of the right of each 
qualified citizen to vote upon every question coming before 
the town meeting is not preserved in the bill proposed. It 
was considered doubtful in the early days of the Common- 
wealth whether the Constitution as originally adopted per- 
mitted any substantial change by the General Court in the 
town meeting form of local government. This doubt pre- 
vailed so generally that the second amendment to the Constitu- 
tion was proposed by the convention of 1820 and was adopted 
by the people. The purpose and effect of that amendment, 
reported by a committee of which Daniel Webster was chair- 
man, were clearly set forth by Lemuel Shaw, afterward Chief 
Justice, who as a member of that convention was its leading 
supporter. In debate he pointed out that ^^The constitution, 
as it stands, requires a form of town government, not adapted 
to the condition of a populous town. The inhabitants of 
towns meet together for the purpose of giving their votes 
for town, county. State, and United States officers. In these 
cases the meeting is not deliberative. But they have another 
class of duties, which consists in deliberating and acting upon 
all questions falling within their jurisdiction, in which cases 
they are to be considered in all respects as deliberative bodies. 
But the Constitution provides that the inhabitants shall meet 
and the votes be given in open town meeting; that the votes 
shall be counted, sorted and declared in open town meeting, 
in which the selectmen shall preside. These provisions render 
it imperative that the voters should meet together in one body, 
be they few or many. * * * This then is the essential difficulty. 
The General Court can grant powers as occasion may require, 
but cannot dispense with the mode of organization required 
by the Constitution. What then is the remedy? It is to 
authorize such an organization as is adapted to the condition 
of a numerous people, — such an organization as will admit 
the inhabitants to meet in sections for the purposes of election, 
and choose representatives who should meet for the purpose of 
deliberation, instead of the whole body.*' Journal Mass. 
Convention of 1820-21 (ed. 1853) page 193. That statement 
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of the matter does not appear to have been disputed, but on 
the contrary to have been generally approved in the con- 
vention, among whose members were most of the leading con- 
stitutional lawyers of the State, including a justice of the 
Supreme Court of the United States, the chief justice and 
two associate justices of this court, and three others who sub- 
sequently became members of this court. That exposition 
of the law was adopted in substance in Hill v. Boston, 122 
Mass. 344, 354-356, and recognized in Larcom v. Olin, 160 
Mass. 102, 104. The town is the unit for voting purposes 
recognized by the Constitution. An amendment was required 
to permit the division of a town into voting precincts. Ar- 
ticle XXIX. 

The fundamental and real distinction between the town and 
the city organization is that in the former all the qualified 
inhabitants meet together to deliberate and vote as indi- 
viduals, each in his own right, while in the latter all muni- 
cipal functions are performed by deputies. The one is direct, 
the other is representative. The second amendment to the 
Constitution provides the only method by which the General 
Court can erect the representative in place of the direct form 
of municipal government. The power conferred upon the 
General Court by the second amendment is restricted so * * that 
no such government shall be erected or constituted in any 
town not containing twelve thousand inhabitants, nor unless 
it be with the consent, and on the application of a majority of 
the inhabitants of such town, present and voting thereon, 
pursuant to a vote at a meeting duly warned and holden for 
that purpose. '^ It is plain that the proposed bill is not 
framed in accordance with that amendment. Its provisions 
are not limited to towns of twelve thousand inhabitants as 
thereby required, but are quite unhampered in that par- 
ticular. The smallest town may adopt it. Moreover, the 
establishment of a city or other municipal government, repre- 
sentative in its nature, cannot be made by general law but 
only by special act, passed on the application of the town 
pursuant to a majority vote of its inhabitants voting thereon. 
The reason for that is that under the second amendment the 
first step must be taken in each instance by the town and 
not by the General Court. This course is reversed when a 
general law is held out for adoption at any time by any town. 
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That was decided in Larcom v. Olin, 160 Mass. 102. It is 
unaffected by article XLII of the Amendments to the Con- 
stitution permitting a general referendum. Different rules 
apply respecting a change from one form of representative 
municipal government to another after the fundamental 
transition from the town to the representative form has been 
made in accordance with the terms of the second amendment. 
Such a change may be made under the provisions of a general 
act. Cunningham v. Mayor of Cambridge, 222 Mass. 574, 
576. It is an immaterial circumstance that in the proposed 
bill the name **town'* is retained as descriptive of the muni- 
cipal organization. It is the substance of the thing done, and 
not the name given to it, which controls. It is plain that 
the proposed bill extinguishes the essential characteristic of 
the town form of government as universally understood, and 
sets up in its place in certain respects a kind of representa- 
tive form of government. In the second amendment the words 
** corporate town or towns," of the perfectly well known 
meaning already adverted to, are used in contrast to the 
words ^* municipal or city government," which are generic in 
signification and include all forms of representative municipal 
government. To call the municipal organization established 
by the proposed bill, **town," cannot modify its essential 
governmental nature. 

We are constrained to answer each of the questions in the 
negative. 

Owing to absence from the Commonwealth Mr. Justice 
Pierce has taken no part in the consideration of the questions. 

AKTHUE P. RUGG. 
WILLIAM CALEB LORING. 
HENRY K. BRALEY. 
CHARLES A. De COURCY. 
JOHN C. CROSBY. 
JAMES B. CARROLL. 



The foregoing questions and the answer of the justices are 
printed in Senate Document 382 of 1918 and in the Supple- 
ment to Volume 229 of the Massachusetts Reports, pp, 601- 
610. 'c 
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